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THURSDAY, MAY 21, 1959 


SENATE CoMMITTEE ON INTERSTATE 
AND FoREIGN COMMERCE, 
SUBCOMMITTEE ON SuRFACE TRANSPORTATION, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a.m. in room 5110, 
New Senate Office Building, the Honorable George A. Smathers 
(chairman of the subcommittee) presiding. 

Senator SmarHers. The subcommittee will come to order. 

During the course of the 85th Congress, 1957-58, 12 important laws 
were passed affecting the work of the ICC, some amendments to the 
Interstate Commerce Act and some amendments to laws related 
thereto. 

The Subcommittee on Surface Transportation has invited the 
Interstate Commerce Commission to appear today to inform the sub- 
committee of the progress made under these laws. The most im- 
portant of these measures is the Transportation Act of 1958, which 
makes a number of changes in important sections of the Interstate 
Commerce Act. 

Before Chairman Tuggle of the Interstate Commerce Commission 
begins his presentation, | will place in the record a list containing the 
public law number, the bill number and the date of approval of each 
statute which is involved. The list is headed by the Transportation 
Act of 1958, followed by other measures in the order in which they 
become law. 

1.S. 3778 (Public Law 85-625) Transportation Act of 1958, 
approved by President August 12, 1958, includes: 

(a) Guarantee of loan provisions; 

(b) Section 13 amendment respecting proceedings involving 
intrastate rates, fares, and charges; 

(c) New section 13a respecting train discontinuances; 

(d) Amendment to section 15a, rule of ratemakin 

(ec) Amendment to section 203(b) (6), cnneedianal 
exemptions; and 

(f) Amendment to section 203(c), pseudoprivate carriage. 

2. S. 1463 (Public Law 85-50, signed by the President on June 13, 
1957) authorizing the awards of medals of honor for acts of heroism 
peerermed in connection with motor vehicle accidents on the Nation’s 

ighways; 

3. 8. 937 (Public Law 85-99, signed by the President on July 11, 
1957) amending section 4 of the Interstate Commerce Act by making 
it unnecessary to secure the Commission’s prior approval with respect 
to departures from the long-and-short-haul principle of that section in 
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the publication of rates over circuitous routes equivalent to the going 
rates over the direct routes of the same type of carrier when, in the 
calrier’s opinion, such rates are necessary for competitive reasons; 

4. S. 943 (Public Law 85-124, signed by the President on August 13, 
1957) requiring contract carriers by motor vehicle to file with the 
Commission schedules showing their actual rates and charges instead 
of their minimum rates and charges for transportation services; 

5. S. 1492 (Public Law 85-135, signed by the President on August 
14, 1957) increasing penalties for violations of certain safety and other 
statutes administered by the Commission; 

6. H.R. 3775 (Public Law 85-150, signed by the President on August 
16, 1957) permitting controlled or controlling stockholders of railroads 
undergoing voluntary reorganization under section 20b of the act to 
register their assents to securities modification plans; 

7. S. 1384 (Public Law 85-163, signed by the President on August 
22, 1957) revising the definition of contract carrier by motor vehicle, 
and authorizing the Commission to limit the person or persons and the 
number or class of persons for which a contract carrier may perform 
transportation services without additional authority; 

8. S. 1383 (Public Law 85-176, signed by the President on August 
28, 1957) providing that the restrictions in section 410(d) of the act on 
the Commission’s authority in passing on applications for freight 
forwarder permits shall apply only to applications filed by freight 
forwarders controlled by common carriers subject to part I of the act; 

9. S. 939 (Public Law 85-249, signed by the President on August 
31, 1957) providing that copies of all section 22 tenders and quota- 
tions for the movement of Government traffic shall be submitted to 
the Commission and be kept open for public inspection; 

10. H.R. 3625 (Public Law 85-309, signed by the President on 
September 7, 1957) preventing the use of arbitrary stock par values 
as a means of avoiding Commission jurisdiction over the issuance of 
securities by motor carriers; 

11. S. 1386 (Public Law 85-375 approved by the President on 
April 11, 1958) amending the power brake provisions of the Safety 
Appliance Acts so as to give the Commission authority to prescribe 
rules, standards, and instructions respecting the installation of in- 
spection, maintenance, and repair of power or train brakes; and 

12. S. 377 (Public Law 85-762, approved by the President on 
August 26, 1958) amending sections 16(3), 204a, 308(f), and 406a 
of the act respecting the statute of limitations on actions for recovery 
of charges and overcharges by carriers and shippers, respectively, 
including the U.S. Government. Also amended section 322 of Trans- 
portation Act of 1940 to place a 3-year period of limitation on time 
within which Government may make deductions for prior overpay- 
ments from subsequent amounts due carriers. 

Senator SmMaTHeERs. Our first witness, and possibly our only witness 
at this time, will be the Chairman of the Interstate Commerce Com- 
mission, Mr. Tuggle. Mr. Tuggle, will you come forward and bring 
as Many persons as you wish. 
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STATEMENT OF HON. KENNETH H. TUGGLE, CHAIRMAN, INTER- 
STATE COMMERCE COMMISSION, ACCOMPANIED BY COMMIS- 
SIONERS MITCHELL, ARPAIA, FREAS, WINCHELL, HUTCHINSON, 
MURPHY, WALRATH, McPHERSON, GOFF, AND WEBB 


Mr. Tuae.te. Mr. Chairman, there are 10 members of the Com- 
mission here this morning. I would like to have them all. 

Senator SMarHerRS. We would be highly honored to have them 
all here. 

I might say to all of you, we are delighted to see all of you. We 
think generally that things are going pretty well, that is from our 
position, from our view it looks that way. Of course, there are, as 
always, some improvements to be made, some complaints that are 
continually being registered, but I think all in all it looks pretty good. 
However, what we would like to hear is what you gentlemen think 
about it. So, Mr. Chairman, any time you are ready to proceed, 
you may proceed, 

Mr. Tuaaue. We have no prepared statement, Senator, to submit 
for the record. 

The agenda I have before me lists the Transportation Act of 1958 
as the first item. The first amendment under that relates to the 
guarantee of loans for railroads. Since the enactment of the law, 
we have 

Senator SmatHers. Could you talk a little louder, so everybody 
might hear. The acoustics are not very good in this room, so just 
speak up. 

Mr. Tuaa@.e. Since the enactment of the law, we have received 
seven applications requesting loan guarantees of approximately $3134 
million. These applications consisted of three from the New Haven 
Railroad, one from the Boston & Maine, one from the New York, 
Susquehanna & Western, later withdrawn, two from the Georgia & 
Florida Railroad. Two of the loans of the New Haven have been 
approved conditionally. The loan of the Boston & Maine has been 
granted in part. One of the loans of the Georgia & Florida Railroad 
has been granted. No money has actually changed hands, though, 
as a result of these approvals. 

I am not sure just how much detail you would like for me to go 
into about the problems connected with these loans, or would you 
prefer to develop that by questioning? 

Senator SMatHEers. Why don’t you tell us this—I might say to help 
you in answering, that we have had some complaints to the effect that 
this loan provision was working very slowly, that applications had 
been made and had been submitted as long ago, as, I think, way last 
August. That no action was being taken; and that complaint, how- 
ever, was made to me and to Chairman Magnuson about 4 or 5 months 
ago. I have not heard any major complaint since then. But the 
one I am particularly interested in is the answer to: Are all of them 
under active consideration? 

Mr. Tuceue. That is right. 

‘ il SmaTHers. Why is it that no money has yet exchanged 
ands? 

Mr. Tuceue. Well, none of the loans have been approved for more 
than, I would say, 6 weeks. The New Haven application was ap- 
proved in late March. Originally the principal application was for 
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$17 million. That was to guarantee funds for the purchase of 60 
diesel locomotives. Later it was reduced in half. The application 
was filed some time in October. It was not a completed application. 
So exchange of views took place between the Commission and the 
railroad over a period of some time, and as this was a new law in- 
volving a type of financing that was new to investors, it was necessary 
to prepare loan guarantee agreements and to look at the whole aspect 
of the problem. They did not submit the name of a proposed lender. 
It is difficult to make a loan ina vacuum. The obligation which the 
Commission signs on behalf of the Government runs to the benefit of 
the lender. ot knowing who the lender might be, or upon what 
conditions he might be willing to make the loan, it is almost futile to 
attempt to anticipate or set up conditions that would cover every 
contingency. 

Senator SMaTHERS. May I ask a question right here. 

As you refresh my memory, I remember one of the applicants 
making a claim, on that point, that they felt that the Commission 
should approve their loan application so that they could take that 
application—I mean that approved application—and go out and hunt 
for a backer, some lending institution which would take the loan on 
the basis of the Commission’s approval. 

As I understand what you are saying, it is that you people have 
taken the position that until you know who the lender is, you don’t 
know how to work out, or how to approve—what conditions to ap- 
prove the loan under. Is that what you are saying? 

Mr. Tuceue. We have taken that position. But at the insistence 
of the New Haven, we did approve the loan, upon conditions, although 
we don’t believe that is the proper way to do it. This is a hundred- 
percent guarantee. Now ordinarily, when the lender himself has 5 or 
10 percent or some such amount of his own money in an obligation, 
he is much more interested in it, in how it will be serviced, in the 
terms that will provide for it being amortized properly, and that the 
debtor does everything he is supposed to do, than he is where he is 
guaranteed a hundred percent and assumes no risk whatsoever under 
the obligation. 

At the insistence of the New Haven, we did make a tentative ap- 
proval of this loan. In the meantime, they had requested that we 
hold in abeyance part of the loan for 30 of these diesel locomotives. 
We acted on the reduced application involving approximately $8} 
million, to pay for 30 diesels, which the New Haven had purchased 
from the Electromotive Division of General Motors, and another of 
their applications involving $1,500,000. 

As an illustration of the type of problem we run into, let me give a 
little background about the transaction. 

In the fall of 1955, the section of the country served by the New 
Haven was visited by two devastating floods. They resulted in a 
property damage loss to the railroad of at least $16 million. In order 
to obtain money to restore their system to operation, they used all 
the collateral that they had to borrow $16 million, under, as I recall, 
a 90-percent guarantee. And when they came to us they had no 
collateral. They were operating at a loss, they have a terrific passen- 
ger burden, about 45 percent of their revenues come from passenger 
services, they have no collateral, they had no record of earnings over 
the last year or two. Under the law of course we are required to 
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either look to security or to the earning power of the railroad, to repay 
it. In view of the fact that they had this passenger burden, and in 
view of the fact that their earnings, due to the business recession, due 
to perhaps internal problems in the railroad itself, it was difficult to 
say that there was a reasonable assurance they could handle this loan 
without running into default at any time along the line. So we ap- 
proved it by taking as security, 30 diesel locomotives. Now, these 
were not new locomotives. 

We understand, of course, at least our interpretation of this amend- 
ment to the act, and the intention of the Congress in enacting it, was 
that where a railroad was in trouble we should do everything that was 
reasonable and proper to help get it out of trouble. You did not im- 
pose banking standards. We do not believe that you intended us to 
use banking criteria in making these loans. 

On the other hand, you said in the report that it is not a giveaway 
program. We have some area there in which we have to use our 
discretion. 

The New Haven had these 30 locomotives, which they had bought 
about 2 years before. They had been unable to pay for them. They 
had been in use for periods ranging from 1 to 2 years. They had been 
depreciating that long. They had special equipment on them which 
cost about $30,000 a locomotive, I mean, special equipment which 
was not useful on any other service. We approved this loan on these 
30 locomotives, that were on an average 17 months old, just the same 
as if they were new, and at the original cost price, although they had 
special equipment on them, amounting to $30,000 on each unit that 
was of no benefit if they should ever have to be sold to liquidate the 
debt. So technically we did not make a good banking loan, but we 
did the best we could under the circumstances. 

One of the reasons the money has not been disbursed is that in 1955 
the new management of tlie New Haven entered into an agreement 
with a syndicate known as Union Securities Corp., by which the car- 
rier agreed to purchase certain preferred stock from the syndicate at 
a price of $75 a share, over a period of time. That has never been 
performed. At the present time the market value of the stock is, 
I believe, less than $20. 

We put as a condition to our approval of the loan guarantee that 
unless the option granted to this syndicate was extended for a period 
of 5 years, we would not make the loan. We did not feel we should 
turn loose the money and enable the New Haven to get in a position 
to, if it should choose, to endanger this loan. The stock agreement is 
in litigation now. It seems to have been improper and we felt com- 
pelled to attach a condition like that to it. 

Senator Smarurres. Mr. Chairman, I would think that it was the 
intention of the Congress, of course, to put a great deal of—leave 
these discretionary matters to you gentlemen. That is the way the 
bill, I think read and that was the way the legislative history 
indicated. 

The main thing we are concerned with is whether or not (a) the 
procedures have been set up so that—and this was the thing that 
delayed us at the outset. I talked to Commissioner Mitchell about 
it one time, and the procedure after that was pretty well set, so that 
eee SP pticante did come in they knew what steps they would have 

take. 
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Now, the only point that is not clear, the Congress doesn’t want 
to second guess you people I am sure as to whether or not a loan 
should or should not be made, or whether or not in fact these loans 
are good or bankable or whatever that is. We leave that to you 
because you are experts in that field and we are not. But there is 
one point that has been raised, and I think it would be worth while 
to try to clear this up: that is, whether or not—we touched on this 
just a second ago—whether or not the Commission should approve 
an application before a lender is found. 

Now as I understand, in the Merchant Marine Act, where the 
Government underwrites loans somewhat similar to this, the Govern- 
ment takes the position that if the proposal of the applicant is satis- 
factory, the Government will underwrite it and then the person that 
makes the application can take that approval around and get some 
commercial institution to lend them money. If the Commission takes 
the position that the applicant has to come in with a lender first, it 
may present problems, which had not originally been anticipated. 

I am not prepared to say that it is the right or the wrong procedure. 
I would like to have you discuss that further, if you would, as to 
whether or not we should follow that procedure in granting these 
loans. I think that is the only point, it seems to me, that has not 
been cleared up. 

Mr. Tuaetr. As far as the New Haven case is concerned, in addi- 
tion to the fact that they have been unable to obtain any extension 
of the time for this preferred stock purchase arrangement, they have 
not vet furnished us with the name of a lender, they have not yet 
furnished us with the rate of interest at which the lender will loan 
money. 

Senator SmarHERsS. So what you are saying is that—am I interpret- 
ing you correctly—then you are not saying in the New Haven case 
you have not said you must present to us a lender before we will set 
the terms and the conditions under which we will approve a loan? 

Mr. Tuaeitxn. We made a tentative approval in the New Haven 
case, and they were to come in with a lender later, but they haven’t 
appeared with him yet. Our approval was on March 25. 

Senator SMaTHERsS. Senator Schoeppel would like to ask a question. 

Senator ScoorpreL. Do you have other cases of a similar-type 
applicant? 

Mr. Tuaeir. We have one other. 

Senator ScHorppeL. Have you, in those instances, established prec- 
edents before you have tentatively approved them? 

Mr. Tuaate. Yes. 

Senator ScHorrrE.. I do not want to encroach upon a field that is 
strictly within your jurisdiction, as the chairman said here a moment 
ago, with your background and your Commission machinery, it is 
geared to these things, where we are gearing ourselves to the legislative 
side of it, but is there a possibility that the conditions established are 
going to foreclose them from getting relief, timely relief, or could 
we ask for that information later for the benefit of the committee? 

Mr. Tuceie. Well, I would answer it generally in this way, that 
the conditions we imposed, we felt, were proper in view of all the 
circumstances. We would not approve the loan without these re- 
quirements. 

Senator ScHorppeEL. I see. 
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Senator Smatuers. Mr. Chairman, would you mind telling us 
about the application of Boston & Maine. We have had representa- 
tions made to us that the procedures, as far as they are concerned, 
they can’t find the procedures have been set? 

Mr. Tuaeutr. The Boston & Maine application originally proposed 
that they would secure a loan of $10 million, with their equity in 
certain equipment, which was already encumbered with a first mort- 

age. By the time we got into that, they withdrew that proposal and 
eft their loan application pending without proposing any security 
whatsoever. Discussions with them developed that they had some 
collateral, which they had not disclosed as a part of the loan proceeding. 

We have approved a loan to them in the sum of $3 million, on condi- 
tion it be secured by the collateral which is mentioned in the report. 
In the meantime, they had reduced their loan application from $10 
million to $6 million. This approval of a $3-million loan is $3 million 
less than their application. 

Senator SMarTHERs. But this is a matter of discretion as far as you 
people are concerned, and that turns to the point of the reasonableness, 
or whether or not you gentlemen believe they can repay it. Is that it? 

Mr. Tuaate. It is either that or whether they offer security. The 
Boston & Maine case is complicated by another important factor. 
They have a first mortgage bond issue amounting to $49 million, which 
matures the 1st of July of next year. They have not yet apprised us 
of any plan they have in mind for handling that maturity. 

Senator SmatrHers. I think those are discretionary matters. 

As I understood it, one of their complaints was this one we have 
been talking about. They felt they could not go out and get a lender 
unless the Commission had, prior to their endeavor, given them a 
complete statement that the Commission would guarantee or the 
Government would, through the Commission, guarantee X number 
of dollars; that the Commission is taking the position you have got 
to find the lender and we will talk with the lender, and they said they 
could not find a lender without having some guarantee from you first. 

Now, I think that is the only point that needs to be cleared up. Are 
we going to leave that—maybe that is the way we should do it, 
or should we proceed like they do under the Merchant Marine Act 
where the Government says, yes, we will guarantee X number of 
dollars and they take that guarantee and go out to find some com- 
mercial institution who will lend them money with this Government 
guarantee? 

Mr. TuaGue. Now, if these applications I have mentioned, or any 
other applications that came in were, what you could call simple, with 
none of these complications like a $49-million bond maturity coming 
up, and without certain contracts which had been made which might 
involve the company to the extent of $10 million or so, we could have 
handled them much faster. But we have had to work around these 
kinds of entanglements. 

Let me ask some member of Division 4 if they would like to make 
an explanation about the necessity of obtaining a lender before the 
loan is approved. 

Mr. Mircue.u. I might say first, we did waive the provision as far 
as the Boston & Maine is concerned, and we processed the applications. 
They did come in—Boston & Maine did furnish us with lenders and 
the rate of interest, so that loan has been approved. There are other 
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circumstances in the Boston & Maine case which played a part in my 
decision. I don’t know whether I should state them here now or not? 

Senator SmatHEers. That wouldn’t be necessary. 

Mr. Mircuetu. We thought, and I still think, that the require- 
ment that they furnish the lender and rate of interest is a good one, 
but as far as I am concerned, if they have the difficulty they have now 
I am in favor of waiving that provision. 

Senator Smaruers. So that it will remain a matter of discretion— 
I am just stating this so any future applicant will know what they are 
up against. 

I think the most important part of this discussion here is that the 
fact be made clear that the procedures are now pretty well set, that 
you do now have standards and a routine which they can follow, be- 
cause this was a new law last year, it had never been done before and 
that was the biggest hurdle we had to get over. 

Mr. MitcHe.u. We processed both the New Haven and Boston & 
Maine loan without lenders and without rate of interest. And I might 
say to this committee now, we approved tentatively, subject to the 
lenders and rate of interest, the New Haven loan on the 25th day of 
March, and to this hour they have never furnished us with a lender or 
the rate of interest. 

Senator Smaruers. All right. 

Commissioner Arpaia? 

Mr. Arpata. I might say that one of the conditions of the statute 
is that the applicant railroad be not able to borrow on reasonable 
terms through private sources, and the report we have issued sets forth 
the terms and conditions upon which the Commission will issue the 
guarantee to the lender, even though we don’t know what the rate of 
interest is actually going to be. 

Now, you asked the question, why hasn’t money passed? We have 
got a standard form of guarantee agreement, but you can’t have a 
guarantee run to a specific lender until that person is ready and willing 
to sign it. That person isn’t going to lend the money until the 
guarantee agreement is signed. This requires that the railroad have 
a lender and that they reach an agreement on the terms and conditions, 
Until then no money can pass. But that step is up to the railroad, 
not to us. In that report we have set forth everything that commits 
the Government to a guarantee; the terms and conditions we deem 
necessary for the reasonable protection of the Government. 

Senator SmatueErs. So then it is your opinion that when the rail- 
roads meet the conditions, which in your judgment are reasonable, the 
standards you have set, and the lender has agreed to that, there will 
be no delay whatever? 

Mr. Arpata. The next move is up to them. 

Senator Smatuers. All right. I have no further questions. Does 
anyone have any questions on that point? 

Thank you very much, Mr. Chairman, I think that helps clear up 
some of the questions which had been presented on that guarantee of 
loan provision. 

Now we come to section 13, with respect to proceedings involving 
intrastate rates, fares, and charges. 

Mr. Chairman, did you have a statement that you could make with 
respect to that, we would appreciate it. 
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Mr. Tuaete. I have no statement. I will ask Commissioner Freas 
to make a statement on that. 

Mr. Freas. This section, of course, covers the Interstate Commerce 
Commission’s jurisdiction in the intrastate rate field. Prior to the 
1958 amendment the Commission had jurisdiction to remove any un- 
due or unreasonable advantage, preference, or prejudice as between 
persons or localities in intrastate commerce on the one hand, and inter- 
state commerce on the other, and also any undue or unjust discrimina- 
tion. 

Changes in the 1958 legislation were really threefold. In the first 
instance, the Congress provided that the grounds under which the 
Interstate Commerce Commission could interfere with these rates be 
more clearly defined. That was done specifically by inserting into 
the bill, in addition to the stipulations of preference, prejudice and 
discrimination, that the Commission may also require changes in 
intrastate rates found by it to impose an undue burden on interstate 
commerce. 

Now, the second change in effect abrogated the decisions of the 
Supreme Court in the so-called Utah and Milwaukee cases. It will 
be recalled that the Milwaukee case had placed on the carriers what, 
in the committee reports, was referred to as an intolerable burden and 
almost impossible obstacles, because of the requirements of segregat- 
ing their interstate and intrastate expenses. It required that carriers 
tale into effect the total revenues from interstate and intrastate 
traffic. 

The Utah case went somewhat further and required not only that 
total revenues be taken into effect, but that there be a segregation as 
between the intrastate and interstate expenses and revenues. As I 
say, by specific language in the section, those requirements era now 
abrogated. 

Now, the third change was one requiring the Interstate Commerce 
Commission to discontinue the policies under which it had generally 
withheld its decisions until after the States had acted. 

Thosa were, as I say, the only three changes. Since they have been 
put into effect we have decided 11 cases, none of which have been ap- 
pealed or challenged in the courts. There has been a petition for re- 
consideration filed in connection with one or two of them. But as far 
as I am able to ascertain, the legislation as it now stands is working 
very well, and I think it is operating in full accord with the intention 
of the Congress. 

Senator a All right. Any questions about this particular 
section from the members of the committee? 

(No response.) 

Senator SmatHers. Thank you, Mr. Freas. 

The next section was section (c) on our agenda, new section 13a 
respecting train discontinuances. We have a number of Senators 
who are concerned about that, Mr. Chairman, and we would like to 
have comment from you generally on it and we will begin to talk 
about some of the specific problems that have been raised and com- 
plaints that have been raised with us. 

Mr. Tuaa.e. Well, we have had a substantial volume of applica- 
tions under this section. 

Under part I of section 13(a) there has been a total of 26 notices 
of proposed discontinuance of train or ferry service, two of them 








10 STEWARDSHIP OF THE ICC 

were ferries. The remaining 24 notices involve the operation of 8] 
trains by 14 different carriers. We have processed several of these 
applications. We have set hearings on all of them except one, which 
really involved only the rescheduling of trains rather than discon- 
tinuance of service, and in fact there have been 21 formal investiga- 
tions, and all the trains continued operation during the 4-month 
investigation period, and we have 9 others which are—well in fact 
11 decisions have been made on the merits in these cases and others 
are in various stages of procedure now—haven’t been acted upon. 

Senator SMatHERS. Would you tell us what the present law is, 
that is, passed in the 1958 Transportation Act, with respect to discon- 
tinuances. What steps and procedures do you have to follow? 

Mr. Tuaate. Well, it provides that when a notice is filed—first it 
provides that a carrier may discontinue service after filing notice 
with the Commission, effective 30 days from the date of the filing. 
Now, upon the filing of that notice, the Commission, either upon its 
own motion or by complaint or protest, must decide, at least 10 days 
before the discontinuance becomes effective, whether it will enter 
into an investigation of the proposed discontinuance. 

To state it another way, from the time of filing of the notice with 
us, that gives us 20 days to determine whether we will have an inves- 
tigation or not, and a hearing. If we took no action at all, the dis- 
continuance would become effective automatically at the expiration 
of 30 days from the filing of the notice. If we enter upon an investi- 
gation, we have authority to order the service to continue for a period 
of not exceeding 4 months, while we conduct our investigation. 
That places another limitation upon us, that we must have the inves- 
tigation, hold the hearing, and make our decision within the 4-month 
period. 

We have the alternative then of permitting the service to be dis- 
continued or of ordering it to be continued for a period not exceeding 
12 months after that. 

Senator SmatHers. Would you say that again? 

Mr. Tuaete. After our investigation and hearing, we can order the 
service continued for a period not exceeding 12 months, or we can 
allow it to be discontinued by finding that—well, we don’t necessarily 
have to make any findings, because it works automatically. 

The substance of it is that we shall not allow service to be discon- 
tinued, unless it be a burden on interstate commerce and not required 
by public convenience and necessity. 

Senator SmaruERs. Are you people satisfied with this law? 

Mr. Tuaaue. To say perfect satisfaction, I wouldn’t want to say 
yes, or no. We think the time schedule is a little bit tight, in which 
we have to work. 

Senator SmarHeERs. In what respect do you think it is a little tight? 
Where is it not satisfactory in the opinion of the Commission? 

Mr. Tuaete. Well, in the first place, we have to determine whether 
there is going to be an investigation or hearing, within 20 days after 
it is filed. ‘These applications or notices of discontinuance are not & 
simple notice. They have a lot of evidential things, exhibits, and 
so forth, which must be studied. Then we go out and hold a hearing, 
but there is no time for the hearing examiner to issue a proposed 
report, for exceptions to be filed to it—— 
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Senator Smaruers. In other words, you mean the 4-month period 
is not long enough? 

Mr. Tuaate. Yes, sir; that is rather short. 

Senator Case. In addition to the 20-day period being too short in 
the first place? 

Mr. Tuaate. That is a tight schedule, too. They are both tight 
schedules. 

Senaior Case. And is it not true, Mr. Chairman, if you do not first 
decide to hold a hearing, or holding one, and don’t issue your order, 
or decide the matter within 4 months, there is no appeal whatever 
against the discontinuance? 

Mr. Tuaa.e. That is right. 

Senator Case. That is the effect of the decision of the Supreme 
Court? 

Mr. Tucete. That is right. But we could go ahead, if we had not 
completed our hearing or made a decision, we could order the service 
restored after the expiration of 4 months. But in the meantime, it 
could have stopped. 

Senator Case. Thank you, Mr. Chairman. 

Senator ScHorprpeL. What do you have to suggest, by reason of 
this short period of operation of this act, the extension time to be, 
first with reference to the 20 days and next with reference to the 4 
months? 

Mr. Tuaaue. I would hesitate to say without submitting it in 
writing after consideration by the Commission. 

Senator SmarHERS. There was a lot of talk about the Weehauken 
ferry being discontinued without any investigation at all being made. 
Was that the fact? 

Mr. Tuaetr. No. Technically that might be correct. There had 
been an application filed under section 1(18) which relates to abandon- 
ments. There had been complete hearings on that, the decision had 
been made, the report had been issued, the matter was in court. After 
the enactment of the Transportation Act of 1958, within a short time 
after it became effective, the railroad filed an application under it. 
Well, we had just spent months in going through hearings and con- 
sidering the other record and we saw no point in going through the 
same thing again. 

Senator Case. Mr. Chairman, to make this point clear, though the 
matter was in court under the older section, those proceedings were 
discontinued, we were wiped out by the new proceedings started under 
section 13(a). 

Mr. Tuac.e. I am not certain of that, sir. 

Senator Case. We don’t have any data on it, but perhaps someone 
could tell us. 

Mr. Mircuetyi. The other proceeding was continued during the 
appeal period, but it was of course wiped out after this other case was 
decided. 

Senator Cast. So there was no appeal after the action was started 
under the new section 13(a), and after the Commission’s decision not 
to hold hearings, that eliminated any chance for an appeal in court? 

Mr. MitcHe.u. That is right. 

Mr. Tuacie. May I add this? We always try to hold hearings. 
As perhaps you will recall, we hold night hearings to give people who 
are working during the day an opportunity to testify on these discon- 
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tinuances. The record in which we had conducted hearings, made 
before enactment of 13(a), showed that the gross revenues of the ferry 
were only about a third of the out-of-pocket cost of operating it. Loss 
was running from a million to a millionand a halfa year. We heard 
everybody, we considered it, we didn’t see how the public interest 
would be served by going through again the same type of hearing pro- 
cedure we had just completed. 

Senator SMATHERS. Let me ask the same question Senator 
Schoeppel asked and I don’t get the answer very well. 

Is the Commission prepared at this time to make a recommendation 
to the Congress with respect to this provision of discontinuances 
which you recommend that the time be extended for first consideration 
of an application and then secondly, if you determine to have a hear- 
ing, a longer time in which to have the hearing? 

Mr. TuGGue. We are not prepared to submit one this morning, 

Senator Smaruers. But it is your opinion now that the time in the 
present law is too short, is that correct? 

Mr. Tueeue. We have been operating under it as it is, but we feel 
we could do a better job if we had a little more time. 

Senator SmatHers. When do you think you will be ready to make 
some recommendation to us on this particular section? 

Mr. Tuaeie. We have commented on several bills that are now 
pending, to the chairman of both this committee and the House 
committee. 

Senator Cass. In this connection, certainly I do not hold you to this 
at this point, but the Commission Committee on Legislation did make, 
or write a letter to the chairman of our Interstate and Foreign Com- 
merce Committee, commenting on the bill, S. 1331, which I introduced, 
which did make a specific provision as to this particular matter in 
general, and the opinion of your Committee on Legislation was favor- 
able. I don’t know whether it is appropriate or would be appropriate 
to put this in the record now. 

Mr. Tuaeue. There are five or six of those bills and we are not 
prepared this morning to distinguish between the merits of all of them, 

Senator Casr. Then perhaps it would not be appropriate. 

Senator SmatHers. May I ask for my own information, what did 
your bill propose, Senator Case? 

Senator Casg. It provided for a requirement of notice to the 
Governors of the States in such matter, at least 30 days in advance of 
a hearing provided for under the subparagraph, and then for the hold- 
ing of a public hearing, and on that point 

Senator SMATHERS. That is holding of a public hearing by the 
Commission? 

Senator Casr. That is right. 

Mr. MitcuHe.u. I might state, Mr. Chairman, my reason why this 
period should be daiautad is to give the protestants an opportunity 
to prepare their case. Remember, the discontinuance is filed by the 
railroad. The protestants have no knowledge of it. Within 20 days 
we must decide. We now, under the present law of only 4 months, 
do not have time to issue a proposed report. The protestants should 
know the advantage of a proposed report, I believe. If the time was 
extended to cover that, I think it would be a better law. 

Senator Smatuers. I think everybody would be of the opinion 
that people ought to have their day in court, certainly. And when 
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we had it up last year, the thought was that there had been such 
delay in these matters with respect to ever getting it decided, it may 
have been we went too far the other way in trying to expedite it. 
We are hunting for a reasonable, sensible date which will allow 
everybody their day in court and yet not allow the matter to drag on 
interminably to the detriment of probably the whole transportation 
system. 

Mr. MircHe.i. That was not the Interstate Commerce Commission 
delay. 

Senator SmMaTHERs. I won’t go ahead to make a complete exonera- 
tion. But at that time it wasn’t being handled by the ICC. 

Mr. Arpaia. Looking at it from the point of view of the public, 
the thing could be very serious, especially when you have an applica- 
tion to abandon several trains over long distances and you have to 
arrange to have the parties appear and be heard at several places. 
Otherwise the result would be very unfair. Obviously, in that type 
of situation, 4 months would never do, unless you are going to foreclose 
them from an opportunity of presenting their side. 

Now, in minor discontinuances, and when they are all concentrated 
in one place, yes, you could do that. But if you expect people to 
present their side of the case, and you have several trains involved, 
and there can be a notice of that type, or one covering a long-distance 
run, a considerable distance, we should arrange hearings at two or 
three different places to give these people a chance. 

Senator SmarHers. How can we get a law that will permit on a 
minor discontinuance the Commission to act without undue delay, 
and at the same time on the major discontinuance, or abandonment, 
give the public sufficient time to make its case? The point is that 
when we take care of the big case, we frequently make a delay of the 
little cases. So what we must try to hunt for is an area where we 
can do—or take care of the minor cases quickly, and then give to the 
major cases the time and attention which they deserve. 

Senator Casr. I would like to have the Commissioner’s view on 
this—if a move in the direction of flexibility in this matter, discretion 
on the part of the Commission, and in certain other matters, too, 
would not be very desirable, and I think while these are not entirely— 
I think these are rather common, that is, it is common to both these 
matters, desirability and flexibility. For instance, under section 13 (a) 
you have the right or power to say yes, or no, to an application to 
discontinue certain trains. You can’t do this on condition, you 
can’t, for example, if there are two trains, one at 3 o’clock and one at 
5, say, We will let you discontinue one of those trains, leave one and 
put it at 4. There is a lack of flexibility in the power of the Com- 
mission, it seems to me. 

Mr. Arpaia. Senator Case, we have done that, where we permitted 
one of the trains to be discontinued and held hearings on the rest. 
We have done that. 

Senator Case. But not to a point where a rearrangement of the 
schedule has been made. Is that not true? 

Mr. Arpata. You would have to have the whole picture in order to 
rearrange the schedule. 

Senator Case. But is it not your view of the law and your practice 
not to attach conditions to your granting a refusal of abandonment? 
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Mr. Arpata. Well, we have in one case, after further facts, altered 
the condition attached to the discontinuance, but I will say this 
concerning that first period of 20 days. As you know, you get a mass 
of statistical information, studies, and exhibits attached to a notice. 
And it requires pretty careful analysis of this material to know what 
you are doing. And you have got to make that decision within those 
20 days if you are going to permit that notice to become effective. 
Now, we have in only three instances, two in toto and one in part 
permitted trains to be discontinued on notice alone. We have 
required investigations and hearings. 

Senator Case. Is it not true that in the Great Northern Railway 
discontinuance, docket 20348, you held you had no power to impose 
conditions? 

Mr. Arpara. That was labor. 

Senator Casr. That is true, but it was under section 13. Then in 
the Lehigh Valley discontinuance case, docket 20443, you required the 
continuation of certain trains, but you did not require the Lehigh 
Valley to alter the schedule of those trains. 

Mr. Mitcueuu. We did on the amendment to our report. 

Senator Casg. I would like the facts on this. 

Mr. Mircuetu. We ordered the Lehigh Valley to operate through 
Ithaca, N.Y. There are two branches there and they were operating 
over this one branch, where there were no passenger stops. We 
discovered—and this again could have been avoided if we had a pro- 
posed report—we discovered through protests, that Ithaca, N.Y., 
was not being served. So we reopened the case and ordered the 
Lehigh Valley to serve Ithaca, N.Y., with two trains. 

Senator Cass. Is it your view that under the act it is mandatory 
upon the Lehigh Valley to follow your desires in this case or can they 
obey or not those decisions as they see fit. 

Mr. Mircue tu. I think it is. 

Senator Casr. Are you clear about it? 

Mr. MitcHE tt. I am not clear about it. 

Senator Case. There is a question then? 

Mr. MircHeE.u. Yes. 

Senator Case. It does not weaken your authority in the matter, 
because you do exercise it less freely, un 
Mr. MircuHe t. I think that is true. 

Senator Casr. Might it not be desirable to clear that up? 

Mr. Mircuet.. I think it would be desirable. 

Senator Smatuers. Are there any other questions on this point? 

(No response.) 

Senator SmaTHERs. I think it is clear this needs some attention. 
The Senator from New Jersey, as well as the junior Senator from 
New Jersey have both introduced bills on this and I think the Senators 
from New York have bills on this, and I would, on behalf of the 
subcommittee like to say it would be helpful if the Commission would 
give some attention to this problem, and take these bills and look 
them over and make some recommendation to us and what I think 
we should do, if it is satisfactory with the committee, is to set these 
particular bills and recommendations of the Commission down for @ 
hearing, say the week after next at the latest, at which time we can 
go into specific problems and actually come up with some specific 
language to take care of what is obviously a problem created by the 
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law which we passed in 1958. If that is satisfactory with the com- 
mittee 

Senator Case. Mr. Chairman, I appreciate that suggestion deeply. 
We don’t want, we who are so very interested in the commuter 
problem, we want to see it considered properly, but we don’t want 
to have the tail wagging the dog or anything like that. This is such 
a vital matter and these things which appear technical have such 
deep and lasting importance. You discontinue one service, like a 
ferry, then the railroad comes along later and says we haven’t got 
any ferry service to New Jersey, we might as well abandon our line. 
And all this under procedure which is so like this. No adequate 
consideration can be given by you, who work as hard as you can, 
and no adequate preparation can be made by individual members of 
the public, shippers, passengers, or organizations whose duty it is to 
look out for the people who ride the trains. So I would be very 
happy indeed, if within this reasonably short period, we could arrange 
for quite full hearings on our bills. 

Senator SmatHerRS. Mr. Chairman, would you or some member of 
your commission be prepared to make some recommendation to us 
on the strength of all these bills at that time, and then state what 
the Commission view is, say, the week after next? 

Mr. Tuaa.e. Yes, sir. 

Senator SmaTHERs. If that is the case we will close on that section 
and move to the next section, 

Senator Case. Excuseme. May IJ ask if it would not be appropriate 
to place in the record, in the body of the record at this time, the 
comments of the Commission on this phase of the bill? 

Senator SmaTHERS. Without objection, we will be happy to do that. 

(The letter referred to is as follows:) 


In respect of procedure, enactment of the bill would have the effect of eliminat- 
ing the 30-day notice procedure, and the 4-month limitation on the period for 
which the Commission may require operations to be continued pending investi- 
gation. Within such 4-month period it is not practicable in some cases to provide 
for issuance by a hearing examiner of a proposed report to which the parties may 
file exceptions prior to consideration of the matter by the Commission or a 
division thereof. While we recognize the desirability of proceeding with all 
reasonable dispatch, the time now provided is extremely short. We do not oppose 
the suggested changes. 


The bill also would definitely place the burden of proof upon the carrier to 
show that the discontinuance is permitted by the public convenience and neces- 


sity. We favor this change. 

Senator SMaTtHERS. Now we come down to section (d) of our 
agenda here, the amendment to section 15(a), the rule of ratemaking. 

Mr. Chairman, do you have a Commissioner ready to comment 
on that? 

Mr. Tuceie. Commissioners Freas and Winchell will discuss that. 

Mr. Freas. I am sure that from the very extensive testimony and 
discussion during the 1958 hearings, that matter is still very fresh in 
the subcommittee’s minds and will not require any great elaboration. 

Senator SMatuers. I might say, for the benefit of the new members 
of the committee, that this was the most hotly controverted section 
that we had under discussion. We had pretty unanimous agreement 
on most everything else, but this was the section which, if passed, it 
was felt by many interested parties, might end up with the ruination 
of their business. 
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I think the record will show that it, fortunately, has not ended up 
that way, but on the contrary, I think looking at the statements, 
certainly the financial statements of both the truckers and railroads 
and bargelines and everybody else, that the change in the rule of rate- 
making which we adopted last year has in fact contributed to at least 
the improvement in the business of transportation for everybody, 

I must say I am sure the subcommittee is happy about that. 

Now Commissioner Freas, you go ahead. 

Mr. Freas. From the reports put out by the subcommittee and 
by the full committee, it is clear that it was thought at that time that 
the Commission has not been fully consistent in administering the 
competitive rate provisions of the act, and that in some cases it seemed 
to the committee that the Commission was holding an umbrella over 
one form of transportation. 

The act, as amended, has cleared that up. And the Commission 
very definitely now, from the legislation itself and from the legislative 
history, understands that it is admonished to be consistant in follow- 
ing the policy enunciated in the Automobile case, and thus to assure 
reasonable freedom in making of competitive rates. It understands 
that competition is to be encouraged by allowing each form of trans- 
portation, subject to the act, full opportunity to make rates reflecting 
the inherent advantages each has to offer, but that in doing that, it 
is to prevent unfair or destrictive competitive practices. 

I am following very largely the language of the report, because I 
know of no other way of setting that out more specifically. It under- 
stands also that as a result of this amendment, the principal emphasis, 
but not the exclusive emphasis, in a competitive ratemaking proceed- 
ing involving different modes will be on the conditions surrounding 
the movement of traffic by the mode to which the rate applies. 

Now in the relatively short time since these amendments have 
been in effect, we had a large number of proceedings involving dif- 
ferent competitive modes. The Commission has endeavored to 
resolve those cases in line with this amendment and with the under- 
standing to which I have referred. 

We think we have done so as nearly as possible. And while I 
would not say that the fact that those cases have not gone to court 
is a definite indication that the parties likewise think we have done so, 
nevertheless, if there were any serious controversy, it would no 
doubt be reflected in appeals. There has not been too much time for 
that, and two cases, which according to the various reports are 
probably looked at as being cases of outstanding importance in this 
connection, are still in the process of being handled. I am referring 
to what is popularly called the Paint case and the Sugar case. We 
have had extensive hearings on them, they have been briefed, and are 
coming up for oral argument before the entire Commission, one on the 
27th and the other one on the 28th. 

Of course I cannot say what the outcome will be in any of those 
proceedings, but I can very definitely say that in its deliberations 
the Commission will have this change of the act fully in mind, and will 
do its utmost to decide them in accordance with its understanding of 
the amended statute. 

Senator SMatTHERs. Has it not been a fact that in the last 6 to 8 
months there has been a general reduction in the rates of carrying 
freight? This is just an off-the-cuff observation, from reading the 
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papers, and it seems to me I noticed certain trucklines are asking for 
reductions in rates, and I noticed where the railroads, particularly 
with respect to carrying passengers as well as with respect to carrying 
freight, have begun to move their rates downward, to the benefit of 
the public. Has that not been a general trend, since this change in 
the rule of ratemaking was enacted by the Congress? 

Mr. Freas. Yes. Of course the trend has been downward for a 
long period of time. The enactment no doubt has had some bearing 
on it, and possibly another single factor that might have influenced 
it quite extensively is the opening of the seaway. But the various 
modes of transportation are certainly as competitive now as they 
have been at any time, and the struggle for traffic through reduced 
rates is continuing. 

Senator SMatTHERS. Then as this trend is downward, actually the 
public thereby benefits, the shippers and the public actually benefit 
the most, do they not, from those reduced rates? Is that not usually 
the case? 

Mr. Freas. I think the public definitely benefits in any of those 
reductions until they get to the point of constituting not normal and 
healthy competition, but destructive competition, which suggests 
what the Congress did in enacting this statute, encouraging it so far, 
but discouraging it from there on. 

Senator SmMatTHers. That is right. We leave to you the responsi- 
bility of seeing no carrier or no one mode of transportation, we will 
say, reduces its rates to the point where it is only cutthroat in the 
sense they want to run the other competition out of business and then 
have the field all to themselves. 

Mr. Freas. That is right, because when the reduction goes beyond 
that point, where it becomes destructive, of course a shipper by getting 
a lower rate in that particular instance likewise benefits, but it is a 
short-time benefit, incurred by a particular shipper at the expense of 
a healthy transportation system. 

(The following information was supplied for the record:) 


Pan-ATLANTIC STEAMSHIP CoORP., 


Newark, N.J., September 25, 1959. 
Hon. Kennetu H. TuacGie, 


Chairman, Interstate Commerce Commission, 
Washington, D.C. 

My Dear Mr. CuHartrMan: There has come to my attention a transcript of the 
hearing before the Senate Committee on Interstate and Foreign Commerce, Sub- 
committee on Surface Transportation, on the subject of the stewardship of the 
ICC under the Transportation Act of 1958, held May 21, 1959, in which you and 
Commissioners Freas, Winchell, and Arpaia commented on the Commission’s 
handling of investigation and suspension matters arising under the new rule of 
ratemaking defined in the section 15a amendment, and particularly on the basis 
for actions taken by the Board of Suspension. 

I am pleased to note in the exchange between Senator Smathers and Commis- 
sioner Freas (pp. 39 and 40) an agreement that while there is a public benefit 
resulting from reduced transportation rates, that benefit continues only until 
rate reduction “‘gets to the point of constituting not normal and healthy competi- 
tion, but destructive competition.’’ It is also gratifying to note that Commis- 
sioner Freas and Senator Smathers agree that Congress did not intend by the 
1958 amendment of section 15a to permit one mode of transportation to reduce 
its rates “to the point where it is only cutthroat in the sense they want to run the 
other competition out of business and then have the field all to themselves,” 
ake the reduction in transportation cost would be only ‘a short-time 

efit. 

However, the subsequent testimony reveals a lack of knowledge of the evidence 
customarily presented by Pan-Atlantic to the Board of Suspension, and a failure 
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fully to appreciate the Commission’s ability to deal with the problem of destruc- 
tive competition where accomplished by means of commodity rate reductions pre- 
sented separately. This impels me to address this communication to you and to 
the other principals in this hearing. I shall, of course, avoid discussion of the 
merits of proceedings pending before you and shall forward copies of this letter 
to other interested parties. 

In the discussion of Commission actions with respect to competitive rate 
reductions, it was generally agreed that it is difficult for the Commission, and for 
the Board of Suspension in the first instance, to determine at what point separately 
presented rate reductions by one mode of transportation cease to be normal com- 
petitive pricing and become destructive competition. A series of separately 
proposed individual reductions may be found to cover out-of-pocket cost plus a 
contribution to the burden, and therefore be not suspended though protested by 
another mode of transportation. Taken collectively, however, these individual 
reductions may affect so much of the total traffic of the second mode of trans- 
portation as to constitute destructive competition through making it impossible 
for the second mode to secure sufficient aggregate revenues to cover its fully 
distributed costs, and make some contribution to return on investment. 

If the Commission is to prevent destructive rate cutting by the railroads, the 
Commission must immediately adopt procedures which will assure thorough 
consideration by the Board of Suspension, and the Commission, of the composite 
effect upon coastwise water carriers of the series of rate reductions made by the 
railroads and a determination of the point at which such rate reductions have 
become or will become destructive of competing water service. 

I was considerably disturbed in finding in the report of the hearings that certain 
Commissioners do not believe or have knowledge of the fact that such a program 
of destructive competition is now underway, that evidence adequate to support 
an understanding of this fact is available to the Board of Suspension, and that the 
Board apparently is unaware of its duty to develop and use information on this 
issue. 

In response to questions by Senator Yarborough, Commissioner Arpaia, in 
commenting on complaints by water carriers concerning destructive rate cutting 
by railroads, said this: 

“Mr. Arpata. They have never yet, in a case, to my knowledge—of course I 
am not on Division 2—come into a proceeding and said we protest this rate because 
it is destructive in the sense it is—we won’t be able to match it. Now obviously 
you would have an umbrella, if you didn’t use that test, and that is where we have 
a difficult problem.” 

Commissioner Winchell commented on this subject in part, as follows: 

“Mr. WINCHELL. Senator, I would like to comment on that. I am Chairman 
of Division 2. The water carriers have come in, and alleged that a rate was 
destructive to competition and as far as they were concerned, it would put them 
out of business. But they have offered no proof to back that up. I can’t re- 
member, in the four and a half years I have been on Division 2, a water carrier 
presenting to us their cost figures. * * * ” 

Since the inception of the present trailership operation of Pan-Atlantic in 
October 1957, the railroads have been engaged in a rate-cutting program which has 
seriously impaired the growth of this new service and which, if allowed to continue, 
will put Pan-Atlantic out of business. 

In order to bring into focus a clearer picture of the composite effect of the 
railroad rate-cutting program, I submit herewith the results of a survey made of 
this activity for the period August 25, 1958, to September, 1959. This period, 
rather than October 1957 to date, was selected because in it is reflected the 
changed attitude of the Commission and its Board of Suspension since the amend- 
ment to section 15a of the Interstate Commerce Act in August 1958. This 
survey is reproduced in part on the attached statement which will be discussed 
in more detail later. , 

During this period (August 25, 1958, to September 1, 1959) hundreds of rail 
rates have been reduced for the sole purpose of diverting freight from Pan-Atlantic 
to the railroads. There can be no mistake about this since all of the rail rate 
proposals covering these reductions have specifically stated that this was the 
purpose of the rate reductions. 4 

Petitions for suspension and investigations were filed by Pan-Atlantic against 
most of these rate reductions. These petitions alleged that the proposed reduced 
rates were destructive of competition in the sense of preventing participation 
in the traffic by Pan-Atlantic without corresponding reductions by Pan-Atlantic 
and would cause dissipation of revenues needed by both modes of transportation. 
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As I show: later, the reductions in the rates of Pan-Atlantic required to meet the 
railroad rate reductions since August 25, 1958, have severely depleted Pan- 
Atlantic’s revenues, and unless this downward trend is halted, will seriously affect 
its ability to continue operations. It should be observed that Pan-Atlantic has 
no noncompetitive traffic which it can penalize, as have the railroads, to permit 
the waging of an all-out, intermodal rate war. 

As Commissioner Winchell informed Senator Yarborough (p. 56), the Board of 
Suspension and the Commission make use of the cost figures from the Cost 
Section in deciding upon suspension requests. Soon after the inauguration of the 
trailership service, Pan-Atlantic retained the services of-an expert in transportation 
cost finding for the purpose of making a detailed and comprehensive study of 
Pan-Atlantic’s operating costs. That study was introduced into evidence in a 
Commission proceeding involving the relationship of rail and water rates in 
February 1958. At about the same time, all of the basic working papers were 
submitted to the Commission Cost Finding Section as well as to the opposing 
railroads. From time to time these working papers and study have been sup- 
plemented and brought up to date. As a consequence, Pan-Atlantic’s basic costs 
have been continuously before the Commission. Rail costs, as shown in the 
form A cost study, have also been continuously available. 

In addition, cost data related to specific rate proposals have been made avail- 
able to the Board of Suspension regularly by Pan-Atlantic in relation to particular 
protested rate reductions. For example, in connection with the Pan-Atlantic 
protest against rail reductions in rates on canned foodstuffs published to be effec- 
tive February 1, 1959, and in defense of its own forced corresponding reductions, 
Pan-Atlantic presented to the Board of Suspension complete rail and Pan-Atlantic 
service cost studies showing that in order to meet the rail rductions Pan-Atlantic 
would have to publish rates in most instances below its fully distributed costs and, 
as to some destinations, at levels below or only slightly above its out-of-pocket 
costs. It showed also that the traffic involved constituted about 40 percent of 
Pan-Atlantic’s northbound and about 20 percent of its entire traffic. The 
Board refused to suspend the rail reductions, although an investigation was 
institued by Division 2 (docket 32816). 

The statement attached, previously referred to, shows the rail rate reductions 
made during the period August 25, 1958, to September 1, 1959, for the specific 
purpose of undercutting the Pan-Atlantic rates against which Pan-Atlantie filed 
protests and petitions for suspension and which rates were not suspended. The 
rates shown on this statement involved 46 Suspension Board dockets, 116 rail 
tariff items and a total of 466 rail rate reductions. The attached statement and 
the foregoing statistics do not, however, tell the whole story. There have been 
many instances where, because of cireumstances beyond our control, we have not 
been able to file timely protests against rail rate reductions. However, in all of 
these cases, as in the others referred to, Pan-tAlantic has had no alternative but to 
reduce its rates in order to continue to participate in the movement of the traffic. 
In a number of instances reductions in Pan-Atlantic’s rates to meet railroad re- 
ductions would have resulted in rates below out-of-pocket costs, and in these 
instances no attempt has been made to remain competitive. 

As stated previously, the rail rate reductions and the corresponding reductions 
in the Pan-Atlantic rates that have occurred during the period August 25, 1958, 
to September 1, 1959, have affected a substantial portion of our present traffic. 
An analysis of the freight handled during 1 week on recent voyages covering all 
of the Pan-Atlantic coastwise operation shows that as to truckload traffie only, 
out of a total of 14,000 tons carried on the vessels included in the analysis, 5,600 
tons, or 40 percent, were affected by these reductions. The total loss in revenue 
to Pan-Atlantic due to its enforced reductions in rates to meet only the railroad 
reductions since August 25, 1958, to September 1, 1959, shown in the attached 
statement, amounts to approximately $15,000 per week, or on an annual basis in 
excess of three-quarters of a million dollars. 

The revenue loss reflected in the above analysis does not include the loss from 
traffic not now moving via Pan-Atlantic on which we were unable to meet the 
rail rate reductions. 

Although the attached statement covers only the period August 25, 1958, to 
September 1, 1959, the rate-cutting attack of the railroads started prior to Au- 
gust 25, 1958, and continues today. We have every reason to believe that it will 
continue even on a more intensified basis. In support of this belief, we know 
that there is now pending before the several rail rate bureaus at least 107 indi- 
vidual rail proposals covering additional reductions in existing rail rates and these 
proposals, in every instance, cite Pan-Atlantic competition as the reason for the 
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proposed reductions. These proposals cover several hundred additional individual] 
rates. 

I recognize the difficulty of the problem facing the Commission and the Board 
of Suspension in finding the point at which competitive rate reductions should be 
halted. However, if section 15(a) is to be interpreted to allow continuous, unre- 
strained rate reductions by the railroads with respect to substantially all of their 
water competitive traffic, the earnings of coastwise containerized steamship serv- 
ices, even though lower cost services, will eventually be insufficient to cover their 
full costs of operation, and will provide no return on investment. Such an in- 
terpretation would clearly negative the congressional mandate to the Commis- 
sion to prevent cutthroat competition designed to run a competing mode of 
transportation out of business. I found nothing in the testimony before the sub- 
committee to encourage me to believe that the Board of Suspension has been 
directed to consider the composite effect on coastwise water transportation of thig 
railroad rate war. 

The attached memorandum describing the effect of the prevailing rate war of 
the railroads against Pan-Atlantic will be furnished to the Board of Suspension 
for the purpose of demonstrating the composite effect of that program and so 
that the Board can clearly see that a continuation thereof obviously will con- 
stitute destructive competition aimed at, and having the effect of, eliminating 
Pan-Atlantic as a competitor. 

I sincerely hope that this information will assist the Commission in concluding 
that there does exist a rate war between the railroads and the remaining segments 
of coastwise steamship service, that the railroad rate reductions so far allowed by 
the Board of Suspensions, and the consequent forced water carrier reductions, 
have severely reduced water carrier revenues and that no further similar railroad 
rate reduction should be permitted without the submission of convincing evidence 
that such rates are fully compensatory as measured by the full cost of the service 
as well as being otherwise lawful. 

Sincerely yours, 


Matcoum P. McLean. 
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Senator Case. It was my understanding, Mr. Chairman, your 
question was directed not only to the trend in rates for freight, but 
also for passengers. I was a little surprised at the Commissioner’s 
reply in regard to the downward trend in passenger fares, because at 
least in the experience in my own State, particularly with regard to 
not only commuter traffic, but passenger traffic generally, there has 
been no reduction in passenger fares, but the reverse, particularly in 
recent months there has been an extraordinary number of applications 
for yay great increases in passenger commuter fares. Is that not 
true! 

Mr. Freas. Senator Case, I am afraid, if the question was meant to 
embrace passenger transportation, I must have overlooked it. In my 
answer, | contemplated 

Senator SMATHERS. It was my understanding, and I had particular 
reference not with respect to commuter transportation, but to inter- 
state passenger transportation, and it appeared to me from what I 
had read, for instance the Katy Railroad, the Missouri-Pacific Rail- 
road, that they have made applications for all kinds of gimmicks, 
where they run tours, or family rates and that sort of thing. And 
they have a T berth, overnight tourist berth, and things of that 
nature, all of which talk about and ask for and get lower rates. Has 
that not been the case? 

Mr. Freas. I think so, but I would like to add this, that 

Senator SMATHERS. Now I am not talking about commuter services. 
The Senator from New Jersey is naturally in New Jersey and I think 
he is exactly correct in what he says, that the commuter people are 
apparently trying to raise their rates. Iam talking about from north 
to south and east to west, in respect to the Nation. Very generally 
the passenger rates have been going down, have they not? 

Mr. Fruas. I think what you say is true, but I think I should make 
this further comment, particularly since possibly the question covered 
by my previous answer was intended to cover transportation generally 
and my answer wasn’t clear in that regard. 

The situation as between transportation of people and freight is 
different in several respects. When I was speaking of transportation 
of freight, I was talking about the intense competition between car- 
riers of the various modes. Now when we come to the transportation 
of people, I don’t mean to imply there isn’t always some intercarrier 
competition. But the big competition there is between the man that 
is operating his own car and the carrier on the other hand. So this 
intermode rivalry which forces rates down in the transportation of 
mepety does not apply to any great extent in the transportation of 
people. 

Senator Cass. Mr. Chairman, I wonder if I may throw out the 
question whether it does not reflect a difference between the railroad’s 
view about the desirability of encouraging passenger traffic and the 
desirability of keeping freight, rather than the lack of competition. 
Certainly the competition with railroads and with other modes of 
common carrier transportation for passengers and the private car is 
very severe indeed, is it not, adequate competition to produce any 
kind of effort that is possible to attract and hold the passengers, if 
they want to hold them. 

Mr. Freas. It seems to me as though some carriers feel it is almost 
hopeless to try to reduce rates to the point where it is necessary to 
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build up a profitable business. Others, on the other hand, have been 
more optimistic and have inaugurated some of these experimental 
methods or newer forms of meeting the competition. 

Senator Case. [ think it is true that in many long-haul operations, 
not unfortunately, within any State or between here and my State, 
there have been carriers trying to increase passenger service, but | 
haven’t observed any reduction in passenger fares between New York 
and Washington for example, and for some reason or another—this 
is a very galling thing—you can’t get a lower round trip ticket unless 
you go south of Washington or west of—what is it—Pittsburgh, from 
New York. I don’t understand the reason for this. 

Mr. Freas. I think the condition that the chairman referred to 
has obtained more in the Middle West or in the West than it has 
here in the East. 

Senator Casz. I hope it has, because if it hasn’t then it wouldn’t 
obtain at all. 

Senator Smaruers. If there is nothing further to be said on rate- 
making 

Senator YarsBoroueu. I have a question. 

Senator SmatTHEers. Excuse me. Senator Yarborough. 

Senator YarBporouGcH. Mr. Chairman, first, I would like to say 
this, that I thought when we started this morning I was reminded of 
a remark by Carl Sandburg on the 12th of February, at the Lincoln 
exercises, where he spoke before the Congress, when he first got up, 
looked around, took a deep breath, and said: ‘‘Here before me is the 
entire Government of the United States. I will go home and tell 
my family about it.’”’ So here before the subcommittee is the entire 
delegated authority, delegated by the Congress to regulate surface 
transportation and water transportation, where it is competitive. 

I want to ask, Mr. Chairman, and Commissioner Freas, who 
stated it was a policy under this law to encourage competition between 
modes of transportation—I assume that is the policy of the Com- 
mission? 

Mr. Freas. That is right. 

Senator YARBoRoUGH. You do have a mandate under the law to 
preserve competition between different types of carriers in the public 
interest. I also assume that you agree that it has been the policy 
of the Congress and the Government that coastwise and intercoastal 
shipping has been an important and vital segment in our overall 
transportation industry. Does the Commission recognize that policy? 

Mr. Freas. Yes, sir. 

Mr. Tuae.e. Yes, sir. 

Senator YarBorovuas. Is it not in the public interest for there to 
exist, inasmuch as possible, all kinds of transportation, on as many 
routes as possible, alternative and competitive transportation? 
Wouldn’t the public interest be best served by there being water 
transport between two points, where water transportation is avail- 
able, as well as rail transportation, say between Houston and St. 
Louis, Galveston and New York? Wouldn’t it be in the public in- 
terest for there to be both water transportation—speaking of freight 
transportation now—as well as land transportation? 

Mr. Freas. Certainly. 

Senator YarBorouGH. Furnishing alternative services there. 
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What has been the effect on coastwise and intercoastal shipping 
since the regulation was taken over by the Interstate Commerce Com- 
mission in 1940? So you will know what I am getting at there, it has 
been stated to me by members of the industry that over 250 ships have 
been taken out of the trade since that time, and 12,000 seamen have 
lost their jobs. 

Does the Commission care to comment on that? 

Mr. Freas. Why, I think that during the period that you men- 
tioned, Senator Yarborough, the traffic of that character has fallen 
off quite a bit. Unquestionably, the service has fallen off. I do not 
think, though, that it has fallen off because of the rate-regulatory 
policies of the Commission. I think there were economic factors 
that brought it about. 

Senator YARBoRouGH. Has the Commission taken any steps to try 
to revitalize the coastwise water traffic? 

Mr. Freas. I could not think of anything in an affirmative way of 
that kind. It has applied its rate provisions indiscriminately as be- 
tween all modes of transportation. But beyond that, nothing now 
occurs to me. 

Senator YarBorouGcH. You say the Commission has applied the 
rate practice indiscriminately as between all modes of transportation? 

Mr. Freas. To the best of its ability; yes. 

Senator YarsorouGH. Back to this point about the necessity of 
revitalizing the coastwise and intercoastal shipping trade: Does the 
Commission have any authority, under the law as now written, to do 
anything, or do you think the act should be amended to give you addi- 
tional power to help revitalize the coastwise and intercoastal traffic? 

Mr. Tuaaue. We are not a promotional agency, in the sense that 
we try to develop one mode of transportation as contrasted to another 
mode. One thing in regard to water transportation that should be 
kept in mind is that we regulate a relatively small portion of it, 10 per- 
cent—or 15 percent, at the most. It is largely unregulated. There 
are economic factors connected with water transportation that are 
always vexing. The committee knows that. You have them before 
you continually. During the war, the Government operated prac- 
tically all of that type of service. After the war was over, a lot of car- 
riers didn’t even continue in business. I suspect that of a number of 
companies you mentioned, it would be found that some of them hold 
dormant certificates and haven’t tried to operate since the war. 
Some of them, perhaps, I am sure, have never been under our iuris- 
diction at all. 

I think the total number in the figures might be misleading on that. 

Senator YarBorouGH. Do you have any statistics, Mr. Chairman, 
on what volume of freight was carried in 1940 by the coastwise 
shippers and what volume is carried now, and what volume was carried 
by rail during that period and what volume now? 

Mr. Tuaeuir. We have them. I couldn’t give them offhand. We 
wouldn’t have any figures on the exempt water carriers though. 

Senator YarBorouGuH. Have you studied this, and what future do 
you foresee for coastwise and intercoastal shipping if it continues in 
the present decline? 

Mr. Tuccte. If it continues to decline, of course, it will occupy a 
less prominent place in transportation. 
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Senator YarsBoroucH. So the Commission will know what I am 
driving at, I have had representatives of coastwise shipping say to me 
that if the Interstate Commerce Commission follows the policy it has 
been following since passage of the Transportation Act of 1958, there 
would be no more coastwise shipping after about 3 years, not even its 
strongest companies could survive. I have had complaints from 
shippers in Texas, particularly on shipping of newsprint, about rates, 
special competitive rates being granted to railroads from Houston to 
points over, I believe, into Tennessee, very low rates. However, 
these low rates from those points in Tennessee to Dallas, where there 
was no competing water transportation, also affected other things, 
such as the newspapers in Houston could buy newsprint cheaper than 
competing papers. 

Mr. Tuccus. Where there are two modes of transportation com- 
peting for the traffic, the rate will be lower than if there is no dual 
competition. 

Senator YarsBoroucu. It has been brought to our attention that 
Pacific Coast Co. was almost bankrupt as a result of the Commission 
authorizing the railroads to make selective rate reductions. One 
example given to me was that during the period 1950-58—I am just 
asking whether this is correct now—the Commission gave the railroads 
four or five general increases in rates, but in that same period rails 
were allowed to cut the cost of moving newsprint from approximately 
$22 to $16 per ton, that newsprint being the backbone of the coastwise 
shipping out there. 

Senator SmatHers. What period was that? 

Senator YARBoROUGH. 1950-58. 

Senator Smatuers. That was before the Transportation Act of 
1958 was passed. 

Senator YarsoroucnH. That is right. Now, is this $16 rate now 
below the rail rate in 1952? 

Mr. Tuccte. I couldn’t answer that offhand. But you refer to 
general increases. When the Commission grants a general rate in- 
crease, that is permissive: it is not mandatory. The carrier or group 
of carriers apply for an increase, and they never take all the permis- 
sive increase on all of their traffic. They immediately begin adjust- 
ments which they feel they must make to keep the traffic from being 
diverted to other modes of transportation, other carriers, and the fact 
that there is a general increase does not imply that all the rates will 
move up to the limit of that increase. 

Senator YARBorouGH. Now, in granting a lower selective rate like 
that on newsprint, do you make an investigation to determine whether 
or not the rails are losing money on that particular item? 

Mr. Tvuaete. It is hard to talk about it without relating it to 
specific facts. I would say they would not be allowed to reduce it 
unless they submitted evidence which showed they were moving or 
could move it at a rate which was reasonably compensatory to them. 

Senator YarsorouGcuH. Where thev are moving at this low rate, 
where it is competing with coastwise shipping, water transportation, 
whether on the gulf or Pacific coast, and then charging higher rates 
for moving newsprint in the Midwest, where there is no competing 
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water transportation, aren’t you taxing the people in the Midwest to 
enable the railroads to put that water transportation out of business? 
Aren’t they, in effect, paying a subsidy to the railroads to enable them 
to cut this rate below the figure for which the water carrier could 
carry it and stay in business? 

Mr. Tuceue. Not necessarily. The rates inland may be just and 
reasonable. The fact that rates are lower in some part of the country 
doesn’t mean a rate wouldn’t be just and reasonable in another part 
of the country. 

Senator YarBorovuGH. But if that is done, isn’t that the unfair or 
restrictive practice that the act prohibits and Commissioner Freas 
said you were working to prevent? 

Mr. Tueete. No, sir. It is always recognized that there is a certain 
natural advantage to a city or industry to be located on water, and 
to be located on rail, too. They will get competitive transportation 
advantages that won’t be available to inland cities or industries that 
don’t have water transportation. 

Senator YarBorouGH. Where you give that competitive rate, are 
you making a determination as to whether or not the railroad is losing 
money on that rate? 

Mr. Tuaetse. Yes. They couldn’t put it into effect otherwise. 

Senator YarBorouGH. Would you furnish the subcommittee with 
your determination of the railroads’ out-of-pocket costs in 1952 and 
1959 on this newsprint rate? 

Mr. Tuaate. Yes, sir. That involves the coastwise—— 

Senator YarBorovcu. As I understand it, to be deemed fair you 
fix a rate that would compensate the railroads for their out-of-pocket 
costs and then some additional on top of that? 

. Tuaate. I will be glad to file the decision in that case for the 
record. 

Senator YARBorRovGH. Will you furnish us with your determination 
of the railroads’ out-of-pocket costs on that rate for 1952 and then 
1959? 

Mr. Tvuaate. I will furnish the decision, I don’t know that it 
determines what the out-of-pocket costs are, but it determines the 
fact that the rate was reasonably compensatory, which would be above 
out-of-pocket costs. 

Senator YARBoRouGH. I am not familiar with your decisions and 
I don’t know whether the decision would recite all the facts on which 
that is based. I would like to get the facts on that, rather than the 
conclusion that it was compensatory. 

Mr. Tucee. Upon reflection, the case you were talking about was 
& pioneer rate, on behalf of the railroad “There would be no actual 
evidence, as to cost of the movement, prior to that. It would have to 
be based on the facts that would go into the cost of the movement. 

Senator YaRBorouGH. You would have a determination say of 
1959; would you not? 

Mr. Tuca.ie. We would have a determination as of the date of 
that report. 
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Senator YarsorouGcH. Would you furnish that? 
Mr. Tuaate. Yes, sir. 
(The information requested follows:) 


STEWARDSHIP OF THE ICC 


INTERSTATE COMMERCE CoMMISSION, 
Washington, D.C.,:September 21, 1959, 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Dear Senator Maanuson: Reference is made to your letter of September 3, 
1959, addressed to Chairman Tuggle, regarding information requested at the 
hearing before the Surface Transportation Subcommittee on May 21, 1959. 

In response to the request on pages 51 and 52 of the minutes of the meeting we 
find that the railroads did not present any cost evidence as such. The respondent 
railroads furnished cost figures per ton-mile and per car-mile based upon system 
operating expenses. These figures are not considered adequate when rates for 
particular movements are under consideration. Attached hereto is a statement 
showing cost data compiled by our staff which the Commission had before it in 
considering proposed rates by newsprint from British Columbia to San Francisco 
and Los Angeles. 

The costs shown in the attached statement reflect the wage and price level as 
of January 1, 1957. The out-of-pocket level of cost is based upon 80 percent of 
the freight operating expenses, rents, and taxes, other than Federal income taxes, 
and in addition, an allowance for return on a rate of 4 percent after Federal in- 
come taxes on the variable portion of the carriers’ investment in property devoted 
to freight service. The fully distributed costs are the sum of the out-of-pocket 
costs plus a pro rata distribution of the constant costs which comprise the balance 
of the freight operating expenses, rents and taxes, and an allowance for return on 
the balance of the total property investment plus the passenger and less-carload 
deficits. The fully distributed costs thus computed indicate how the transporta- 
tion burden would be distributed assuming each ton and ton-mile had the same 
ability to pay and, therefore, this level of cost should not be interpreted as indi- 
eating the proper rate since it does not give effect to competitive and other factors 
considered by the Commission in rate judging. 

There is also enclosed a statement showing information available with respect 
to coastal and intercoastal water line traffic, as requested on pages 67 and 68 of 
the transcript. 

Sincerely yours, 
AnTHONY Arpata, Acting Chairman. 


Comparison of proposed rates on newsprint with cost from British Columbia to 
California points 


In cents per 100 pounds 


Origins and destinations Miles Estimated rail costs 
Pro- 
posed 
rates Out-of- | Fully dis- 


pocket | tributed 


To San Francisco from— | 


NT 5035). Ad dass bhdacotedecas 726 7 38.8 | 57.2 

I i aa 906 75 45. 2 | 67.3 

Vancouver, British Columbia_.-.....-.....-.-.------ goacer 11, 207 2 63.5 49.9 | 75.0 
To Los Angeles from— i 

ates ct ccnmkdne ees iwdeekanneemen 1, 089 80 51.7 | 77.6 

Seattle, Wash---......---- ih SA babe cagdcecht eae 1, 269 80 | 58.1 | 87.7 

Vancouver, British Columbia. .............-.....-.--.<-.-. 1 1, 630 | 2 68.5 64.1 | 97.2 


1 Actual miles via the Bieber gateway. TJ ees 
2 Rail portion after allowance of 11.5 cents to barge line for transportation from British Columbia origins 
to Vancouver. 





ro 


0 
d 








7 


i A or ce is 


We 


= cr 


STEWARDSHIP OF THE ICC 31 


Senator Casr. Would the Senator yield? 

Senator YarBorouauH. I have some more questions on this line, 
but you may go ahead. 

Senator Casz. No; I thought you were finished. 

Senator YarBoroucH. Mr. Commissioner, I want to ask you a 
little bit about this procedure. I believe it is under your rules of 
practice, paragraph 1.42—is that correct—where an application is 
filed, where a railroad wishes to reduce a rate, it files a request for 
that reduction with the Commission and then the opposing water 
carrier is given a period of time in which to file a protest. Is that 
right? Is that the procedure? 

Mr. WincHELL. That is correct. 

Senator YarBorouau. Is that the correct procedure? 

Mr. WINCHELL. Yes. The rate is filed on 30-day statutory notice, 
and the rules allow time for protest, any time up to 12 days before 
the effective date of the rate, that is, approximately 18 days. 

Senator YARBOROUGH. Suppose the water carrier asks the Com- 
mission to suspend the rate and that goes before your Investigation 
and Suspension Board; does it not? 

Mr. WincHELL. That is correct. It would be referred to the 
Suspension Board. 

Senator Yarsoroueu. I want to get this procedure clarified. Now 
if the rate is not suspended by your Suspension Board, it automatically 
goes into effect; does it not? 

Mr. Wincue.u. Yes; unless they appeal to the Appellate Division 
to overrule the Suspension Board. 

Senator YarnorouauH. If they appeal to the Appellate Division, 
it does not go into effect? 

Mr. WrincHeE tt. It depends on the action of the Appellate Division. 
They could sustain the action of the Suspension Board, and let the 
rate go into effect, or overrule the Suspension Board and suspend the 
rate. But they would lose their powers of suspension at the time of 
the effective date of the rate. 

Senatcr YArBorouGH. Then if the rate is not suspended, it auto- 
matically goes into effect, and the water carrier is then given an oppor- 
tunity to come in for a hearing? 

Mr. WINCHELL. If it is suspended. 

Senator Yarsorouau. If it is not suspended, it goes into effect? 

Mr. WincHeE.u. That is correct. 

Senator YarBorouGH. Then the water carrier can come in for a 
hearing? 

Mr. WincHeE.L. It depends on whether it was placed under investi- 
gation. If it was not placed under investigation, and it was permitted 
to go into effect, the water carrier could file a complaint, challenging 
the reasonableness of the rate. 

Senator YARBOROUGH. In that complaint, the burden of proof 
would be on the water carrier to show the rate was not compensatory? 

Mr. WincuHe.u. That is correct. 

Senator YarBorouGH. During the time—the burden of proof being 
on them to show it is not compensatory, the rate would be in effect 
during that hearing? 

Mr. WincHELL. That is correct. 

Senator YarBorouGH. On the contrary, if the Suspension Board 
does suspend the rate, the railroad is given an opportunity to come in 
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for a hearing to put its rate into effect, but the rate is not in effect 
during the period of the hearing, and the burden of proof, in that case 
is on the railroad; is that not a fact? 

Mr. WincHELL. That is correct. 

Senator YarsnoroucuH. Now what I want to ask is this: What 
factors does the Suspension Board consider in determining whether 
to suspend or not to suspend? Of course you recognize, we all recog- 
nize, that is an all-powerful factor, upon whom does the burden of 
proof fall, and often when you decide whether to suspend or not to 
a you in effect decide the case, when you shift that burden of 

root. 
. Mr. WincHE.u. That is correct. 

Senator YarBorouau. I want to know what factors does that 
Suspension Board consider in determining whether it will suspend 
or not suspend the proposed new rate? 

Mr. Wincuett. Well, whether it is violative of an outstanding 
Commission order, whether the rate is compensatory or not, upon the 
cost evidence that is available, and in many cases the carriers do not 
supply adequate cost evidence and rates may be fully just and reason- 
able, but are suspended because there is no cost evidence sufficient to 
justify finding they are just and reasonable, under the evidence they 
submit. 

Now the Suspension Board takes into consideration all the other 
conditions, that is, whether it is destructive competition, whether it is 
competitively necessary, whether it is so low that it unnecessarily dis- 
sipates revenues, and whether it violates the act; whether it is dis- 
criminatory, or creates prejudices or preferences between communities 
and shippers; whether there are fourth section violations; that is, 
whether if the rate is permitted to go into effect there would be higher 
rates at intermediate points than the rate to the more distant points. 

Senator YARBOROUGH. Does the Commission make an investigation 
at that time, before it determines whether or not to suspend or not to 
suspend? We are not talking about the full-time rate decision, but 
this power of suspending or not suspending the proposed new rate. 
How much investigation does the Commission make on the facts at 
that time, before it decides whether to suspend or not to suspend? 

Mr. WIincHELL. The information that is available through the 
allegations of the respondent and protestants, the cost figures we get 
from our cost section which come from the annual reports of the 
carriers, and the knowledge they have of similar situations, rates 
between the same points, or rates between other points on the same 
type of traffic, under somewhat similar transportation conditions. 

hat is all they are instructed to take into consideration, only that 
which is in the file, in writing, which will be available to all the parties 
concerned, the same as when it is appealed to the Appellate Division, 
we won’t take into consideration oral statements, or telephone con- 
versations; we want it in the file so all parties can refer to it. 

Senator YARBOROUGH. I want to commend you on that. The op- 
posing parties can’t see an oral statement. Do you take only that 
data, briefs, letters, whatever form they come in, that are filed, or do 
you undertake any investigation of your own? 

Mr. WincHELL. Senator, there would not be time, if we had the 
manpower to do it, to send out in the field and investigate the situa- 
tion. There is only a period of—they have 18 days, roughly, up to 
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12 days before the effective date, to protest. They might protest on 
the 18th day, which would be just 12 days before the effective date. 
In that 12 days we couldn’t possibly make a field investigation, if we 
had the manpower to do it. 

Senator YaRBorovucH. Under the law, do you have to suspend or 
not suspend in that short time, or can you extend the time within 
which you will decide? 

Mr. WincueELu. If we do not suspend before the effective date of 
the tariff, we lose the power to suspend. It goes into effect on the 
30th day, automatically. 

Senator YaRBoRovGH. So by the 30th day you have got to decide? 

Mr. WincHe.u. That is correct. 

Senator YarBoroucH. Do you think that gives the Commission 
ample time? 

Mr. WINcHELL. The only way that could be changed, Senator, 
would be by statute, to lengthen the 30-day statutory period for filing 
tariffs and having them go into effect and you would receive terrific 
objection from the shippers and carriers on extending that time. 

Senator YarsoroucH. You think that is better as 1t is, even though 
it might result in hardship in some cases? 

Mr. WincueE tt. Well, it is going to represent a hardship to other 
people, shippers and competing carriers, if you extend that time. 

Senator YArBorouGuH. Of course the object of the Transportation 
Act of 1958 was to keep a strong competitive system of transportation 
in the country. <A great concern was expressed about the fate of the 
railroads. We had a lot of testimony on it about services being 
discontinued and lines being discontinued, and that they were in great 
trouble. We have that situation now also with coastwise shipping 
and the complaints that under the 1958 act their condition is being 
worsened by the practice of the Commission in permitting selective 
freight rates that will cause a loss to the railroads on that particular 
item, that they will make up from other shipping. 

Mr. WINcHELL. Senator, I do not recall any rate which Division 2, 
the Appellate Division, permitted to go into effect which was below 
out-of-pocket costs. 

Senator YARBorouGH. I am telling you the complaints. I am 
not a hearing examiner. 

Mr. WincHELL. I don’t believe the record supports that statement. 

Senator YarsporouGcH. That is why I asked you what kind of 
investigation you make to really find out what this cost is. 

Mr. WincuHe vt. Our cost-finding section keeps current figures and 
adds to them as the annual reports and quarterly reports come in 
and are analyzed. That is, the trend on costs. 

Senator YArBorouGH. Of course our objective is the same as yours 
under the law. While you have a special power delegated by the 
Congress to see we keep a strong competitive transportation system 
for the benefit of the people, we have the same interest in seeing that 
one segment doesn’t obliterate the other, because it is human nature, 
as soon as one branch or one competitive mode is eliminated, then 
the transportation rates go up for everybody, if you only have one 
system of transportation. 

I don’t think this powerful Commission would be strong enough 
to hold the rates down if the competition were eliminated. 
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Mr. WincuHELL. No. It is difficult at times to determine which is 
the low-cost carrier. When the rails publish a rate which our cost 
figures show is above their fully distributed costs and would be a 
profitable movement for the rails, and when we have no cost figures 
from the protesting water carrier who alleges that it is the low-cost 
carrier, I don’t know of any reason, under the act, why we should 
suspend the rail carrier rate. 

Senator YarBorouGcH. Have you heard of the recent sale by the 
Luckenbach Steamship Co. of half of its intercoastal fleet? 

Mr. WrincuHELL. I noticed those items in the trade journals, but——-- 

Senator Yarsorouau. I was handed a release they put out on this. 
I am unfamiliar with it except for this news release and they recite 
in there that their complaint is that the railroads embarked on a 
destructive rate cut design which would defeat the national trans- 
portation policy unless the intent of Congress as expressed in that 
policy is carried out. They complain the water carriers are without— 
don’t get their views adequately represented before the Interstate 
Commerce Commission. Do you think that complaint is a valid 
complaint? I would like, Mr. Chairman, to put this in the record. 

Senator SmaTHERS. Without objection, it will be included in the 
record. 

(The release referred to is as follows:) 


From the Offices of Luckenbach Steamship Co., Inc., 
by Wendell P. Colton Co., New York 
[For release Tuesday, May 19, 1959] 
New York, N.Y., May 19, 1959. 

James Sinclair, president, Luckenbach Steamship Co., Inc., has made the fol- 
lowing announcement: 

Luchenbach Steamship Co., Inc., has contracted to sell to States Marine Lines, 
subject to purchaser’s inspection and U.S. Maritime Administration’s approval, 
four C-2 and five C-3 type vessels. 

Approval by Maritime Administration is anticipated prior to July 1, 1959, and 
thereafter over a 6-month period orderly inspection and transfer will occur in a 
manner which will not interfere with continuous service to shippers. 

The four C—2’s have not been operating regularly in the intercoastal trade but 
have frequently been on charter to States Marine. The five C-3’s will, as with- 
drawn, be replaced in the intercoastal schedule by chartered vessels as cargo offer- 
ings and prospective operating results may warrant and will be fitted into the 
schedule between the biweekly regular sailings which will be maintained by three 
C-3 and two C—4 type Luckenbach vessels. Luckenbach also owns two additional 
C-3 vessels which can be brought into the intercoastal trade whenever operating 
results justify their use. 

We have had many discussions with maritime unions and feel that they now 
appreciate our problems and the necessity, because of our competition with the 
overland route, of avoiding strikes or stop work threats which drive business 
away; also of eliminating wasteful practices so that we may successfully compete 
with the railroads who have embarked on a destructive selective rate cut design 
which will defeat the national transportation policy unless the intent of Congress 
as expressed in that policy is carried out. The water carriers are without ade- 
quate representation in the Interstate Commerce Commission but we hope this will 
be corrected in the near future. 

Luckenbach is staying in the intercoastal trade. This service on a profitable 
basis is possible with the cooperation of all those who benefit from the operation. 
The sale aforementioned will meantime provide needed working capital. We 
have under active study ways and means of further streamlining the flow of traffic 
and adding new facilities. We are constantly increasing our container and other 
unit load operations. 
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Mr. Arpatra. In the Transportation Act of 1958 we were told not 
to hold an umbrella over any form of transportation. Now, under 
those circumstances, if a carrier comes in, be it a railroad, water 
carrier, or motor carrier, and shows a rate is reasonably compensatory 
under the act, we have to give full consideration to that showing, unless 
of course somebody comes in and offers proof that the proposed rate 
is destructive. 

Now there would be a great deal of validity to the complaint if a 
water carrier or a motor carrier came in and showed that it would be 
destroyed because this rate is even below its costs. 

Historically, a water carrier is a cheaper form of transportation. 
Therefore, if a water carrier doesn’t tell you that, we must assume 
that if we are going to insure to the public the lowest rates consistent 
with efficient and good service, that they in turn could reduce that 
rate and because they are a lower cost form of transportation, they 
could get it to the poimt where a railroad couldn’t reduce it any more 
and not lose money. ‘There is the spot we are in. 

Now, of course, historically again, water transportation is cheaper, 
yes, but not where you have to break bulk in loading and unloading 
because of the expensive labor item involved in transferring and 
breaking this cargo and loading it on the ship. Therefore there are 
economic factors, the cost of labor, and things like that, that have 
affected water transportation very vitally but then you have what we 
call the newer methods, newer technologies, the roll-on and roll-off. 
Obviously, roll-on and roll-off form of transportation is the only way 
water carriers can compete under today’s conditions, because of 
those very problems, and those are not within the control of anybody. 
They are attributes of the general economy; I mean technological 
advances and their effect on those who do not use them. 

So that you see this picture: If we had refused to permit a water 
carrier who offered to reduce rates to do so, then you could say why 
not, that is wrong. If we had refused them such permission or the 
power to reduce their rates, you would have to say now there is some- 
thing screwy here, because after all, that is the lowest cost form of 
transportation and you are depriving the public of a low cost service. 
But this has not been the source of complaint. 

Now this thing has gotten sort of involved in generalities in my 
opinion, because you refer to the reduction in the quantity of water 
service available, but as I say, I think that result is more or less 
attributable to the impossibility of a water carrier between ports and 
intercoastally, that has to break bulk, to compete either in point of 
service or cost with any other form of transportation. 

Senator YarBorouGH. Of course the people are entitled to the 
cheapest form of transportation and I didn’t intend, Mr. Commis- 
sioner, to imply I though there should be an unbrella over some 
uneconomical form of transportation. It is the complaint of the 
water carriers that they are the cheapest form of transportation, but 
selective rates are being given the railroads to haul goods at a cost 
nobody can make money at, neither the water carriers or the rail- 
roads; they are losing money on those shipments in order to drive the 
water carriers out and then put the rates back where they want them. 

I am not telling you that is a correct complaint. I am asking for 
information here. Let us find out the facts. 
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Mr. Arpata. They have never yet, in a case, to my knowledge— 
of course I am not on Division 2—come into a proceeding and ‘said 
we protest this rate because it is destructive in the sense it is beyond 
our power to match it. Now obviously we would be imposing an 
unbrella over one form of transportation, if we didn’t use that test, 
and that is where we have a difficult problem. 

Senator Yarsoroucu. That seems inexplicable to me because you 
say they don’t come in and say it is destructive, but they just go 
out of business. 

Mr. Arpaia. I told you why some of those have gone out of busi- 
ness, and, incidentally, that is something that happened before last 
year. It has been a continuing trend over the years. 

Senator Yarsoroucu. The complaints made to me-are that this: 
situation has worsened rapidly since last year. 

Mr. WINCHELL. Senator, I would like to comment on that. I am 
chairman of division 2. The water carriers have come in, and alleged 
that a rate was destructive competition and as far as thev were con- 
cerned, it would put them out of business. But they have offered no. 
proof to back that up. I can’t remember, in the 414 years I have been 
on division 2, a water carrier presenting to us their cost figures. 
They will present their figures on what their charge is, show what the 
loading or unloading charge is, and what their rate is between ports. 
But I cannot recall an instance in which they have produced any cost. 
figures on which we could find that they were the low-cost form of 
transportation or whether they were making an excessive profit and 
were trying to force the other carriers to stay above their rates, 
alleging they were the low-cost form and they shouldn’t be forced to 
reduce their rate because of the more inefficient or uneconomical form 
of transportation. 

Senator YarBoroucH. I am glad to get that information, Mr. 
Commissioner. I think that will be helpful on this entire problem, 
because, as you know, water transportation is declining rapidly. We 
sit here to represent all the people, as you do, in all the States, but in 
the State that 1 am most familiar with, we have more miles of rail- 
road than any other State, we have a great deal of shipping from the 
coast, and also many trucklines, some intrastate and many interstate, 
hauling goods back and forth from the Pacific coast, and we produce 
raw materials largely and all those forms of transportation we think 
are necessary for the continued prosperity of that area, the railroads, 
trucklines, and coastwise shipping. We want to see them all. 

Mr. Wa.ratu. I want to say this: The figures we get on tonnage 
relate only to the regulated water carriers. Those tonnage figures. 
are constantly increasing. Perhaps the tonnage of the unregulated 
or bulk carriers may be going down, but there again we get only 
the cost of those 10 to 15 percent that are regulated carriers. 

Senator YarsBoroucH. The number of coastwise vessels in coast- 
wise freight and the total tonnage they haul has been declining year by 
year, has it not? 

Mr. Watratu. According to what we read in the trade journals, as. 
related to our figures from the regulated carriers, tonnage is increasing 
each year. 

Senator YarBorouGH. In coastwise shipping? 
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Mr. WauratuH. That is my impression. That is regulated carriers. 

Senator Smatuers. I think it would be helpful for us if we could 
get a breakdown of these figures, showing the amount of tonnage, 
whether it has been increasing or decreasing, and particularly | 
would be interested in knowing whether or not these complaints— as 
Senator Yarborough said, they are just complaints; there is not yet 
any proof. Let’s get some proof to determine whether or not, since 
the passage of the 1958 Transportation Act, the tonnage of the 
coastwise shipper, the decrease in that tonnage has been accelerated. 
Now the Commission can supply us with a breakdown of that, can 
they not? 

Mr. Tuce te. On the regulated carriers, yes. 

Senator YARBOROUGH. From 1940, from the time it was taken over 
by the Interstate Commerce Commission, and give us the figures in 
1940 and then say for regular periods, perhaps 1947, the end of World 
War II, 1950, whatever breakdown you think is appropriate. 

Mr. Tuceue. I am not sure the figures during the war would be of 
much significance, if they are available. 

(The information requested follows:) 


FREIGHT REVENUES AND Tons, CoASTAL AND INTERCOASTAL REGULATED WATER 
CARRIERS, AND Cxiass I RaILROADS 


The attached tabulation shows, subject to limitations in data prior to 1948, a 
comparison of trends for domestic coastal and intercoastal freight revenue and tons 
carried by regulated water carriers with the trends in railroad freight revenue 
(account 101) and tons carried, 1940-57. This period encompasses the regulation 
by the ICC of water carriers under part III of the Interstate Commerce Act, 
effective September 18, 1940. 


Source: Transport statistics in the United States and prior publications. 
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Senator YarBorouGH. No. Of course, from the standpoint of 
national policy here, one value of this coastwise shipping, at the out- 
break of World War II when we lacked the means of getting supplies 
overseas, the Government took over all these vessles and they were 
one of the most vital segments of the wartime shipping fleet, until we 
could get other ships built. 

Senator SMaTHERS. Senator Case, do you have a question? 

Senator Casr. Mr. Chairman, I think I was asked to ask the same 
line of questions that the Senator from Texas has asked, for the same 
general purpose of bringing out the information which we want. I 
believe the answers of the Commission to the Senator from Texas and 
the chairman’s suggestion have taken care of the problems I had. 

Mr. Tuaatue. I would like to add one word, before we leave the 
subject. I am quite sure—we have been talking about coastwise 
shipping—I am sure on the inland waterways the tonnage has more 
than doubled. But you are speaking of coastwise. I would like to 
add just this word about the action of the Suspension Board. It 
operates somewhat in the nature of a judge issuing a temporary 
restraining order, or a temporary injunction. We don’t always have 
all the facts before us. It has to be done within a certain period of 
time. The full record will be developed, if the rate is suspended and 
investigation is conducted, or even if it is allowed to go into effect 
and an investigation is still conducted, or in a complaint proceeding. 
It is a rather quick procedure on the order of granting a restraining 
order, something of that nature. 

Senator YarBorouGu. Here is the radical difference though. You 
go into court and the court grants a restraining order, the plaintiff 
files a petition and the court grants a restraining order, and they have 
a hearing on the permanent injunction; the burden of proof is still 
on the complainant. But before the Commission, if you don’t grant 
this suspension, the burden of proof shifts and the plaintiff has proved 
his case and you throw the burden of proof, as it were, on the defend- 
ants. 

Mr. TuaaGue. It is not analagous at all, as to the burden of proof. 
I was only making that comment to show you have to act quickly 
on it. 

Senator YArBorovuGH. But you shift the burden of proof and change 
the whole genesis of the case when you do that. 

Senator Cass. Mr. Chairman, may I ask a question at this point? 

Senator SMatHeErRs. Yes. 

Senator Casr. Should there, in the judgment of the Commission 
members, be a distinction between the situation between where the 
burden of proof lies as to applicants’ ability to charge a certain lower 
rate within his costs and the applicants’ or protestants’ need to dis- 
prove harm to competing carriers? I am not sure when a man goes 
in and asks for a lower rate that he ought to have the burden of proof 
that no competitor is going to be hurt because this involves matters 
beyond his knowledge. A competitor comes in and says this is going 
to be awful, but he doesn’t come up with any proof. How is the 
applicant going to disprove this squawk? I think it might be desir- 
able to talk about this in plain language, because obviously there is 
some economic competition being kicked around. 
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Senator YaRBorouGH. It isn’t to show someone is hurt; it is 
whether or not it is compensatory, and who knows better than the 
carrier applying for the rate about that? 

The whole burden of proof on whether or not it will be compensa- 
tory shifts if the order is not suspended. 

Senator Case. But I think there ought to be some distinction on 
who has the burden of disproving harm to competing carriers. I am 
not trying to make a speech; I am trying to get the judgment of the 
Commission. 

Mr. Wincue tu. It makes a difference whether it is a change in 
rate or whether it is an initial rate. We have this situation: There 
are 666 tariffs on file by carriers who did not have tariffs filed on the 
so-called exempt commodities which were made subject to economic 
regulation by the Transportation Act of 1958. In almost all of those 
cases, the rates were allowed to go into effect, subject to investiga- 
tion, because neither the protesting carriers nor the Commission had 
any cost figures on the movements of that type of traffic between 
specified points. So there was nothing to do but let them become 
effective and go to hearing on those cases. 

Senator YARBorouGH. I don’t see how you could have done any- 
thing else under those circumstances. 

Senator SMarHERs. From time to time the Commission makes 
recommendations to us as to matters that they think we ought to 
act on, and the Senator from Texas has rendered a useful service in 
bringing out that the procedure is sometimes a little vague, it seems 
to us, and in some instances it might even result in an injustice. If 
the Commission is of the opinion that you need more time and it 
should be changed in any way to give to people that are involved a 
better opportunity to present their case, I am sure this subcommittee 
would be delighted to have their recommendations on it. 

Now, I know you people know most about it because you have to 
deal with it regularly, and the only thing I ever hear is the same thing 
the Senator from Texas hears from time to time, people who are 
actually involved, and who are getting hurt either by economic 
changes or possibly by some failure to have acted in time, or some- 
thing of that character, then they try to move back into the picture 
and they say they are foreclosed because of the strictures of the law. 
I don’t know; but, obviously, it is complicated. If the Commission 
thinks that we could make an improvement in this whole proceeding 
by changing the time limitations or changing the proceedings, we 
would be all for it, if it required an act on our part. 

Now, Mr. Tuggle, let me run through the rest of these things 
briefly. I would like to have some quick comments on these. 

First, the amendment to section 203(b)(6), agricultural commodity 
exemptions: How has that worked? Do we have many complaints 
on that? 

Mr. Murpuy. Senator, that had the effect of clarifying and 
defining the exempt commodities; it actually adopted Commission 
ruling 107 and at the same time had a rollback to put some—make 
some not exempt that had previously been exempt. At the time the 
amendment became effective, we had the actual names and addresses 
of approximately 15,000 so-called exempt haulers. We estimated to 
your committee at that time that we expected approximately 3,000 
applications under the g-andfather or interim authority to continue 
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operation. Actually, we received about 950 applications. Then 
more than half of the 950 we found didn’t file the necessary insurance 
for public liability and property damage, which required us to issue 
a notice of show cause why they should not be suspended until they 
complied with those laws. 

As a result of that, practically all of them have complied and we 
have today pending approximately 920 applications. We expect to 
get underway around the first of July with the actual hearings and the 
time intervening has been brought about by necessary prehearing 
conferences and trying to separate the different types of cases and 
consolidate them in order to expedite handling. 

Unless some unforeseen difficulties develop between now and the 
first of July, we expect to conclude the hearings possibly by the first 
of November and render the decision soon after that, confirm the 
grandfather rights or the interim applications that were made. 

Senator SmarHeERS. Thank you. Any questions? 

Senator YARBorouGH. Before the law was passed, during the ex- 
tensive hearings that the chairman of the subcommittee so faithfully 
pushed along last year, we had complaints from farm organizations 
about this change of status of the agricultural commodity exemptions. 
Have you had any since the law was passed? Have you received 
any complaints from agricultural organizations about this being a 
hardship on them? 

Mr. Murpuy. To my knowledge, we haven’t had a single complaint 
onit. I don’t know whether some of the other members have or not. 
I have had no complaints myself. And I have been chairman of the 
Division, Division 1, only since January 1st. Commissioner Hutchin- 
son was chairman before that time. I have had none. 

Mr. Hutcuinson. I believe, Senator, that most of the inquiries, or 
complaints, if you could call them that, from the interests that you 
mentioned, had to do with procedural matters. We had several 
conferences with the different groups, and I believe that those matters 
were ironed out, generally, to their satisfaction. 

Senator YARBOROUGH. It was mainly on how they proceed, rather 
than on the substance? 

Mr. Hutcuinson. I believe that is correct. And as far as I know, 
there have been no inquiries or complaints since that time. 

Mr. Murpuy. May I add this statement to that: Notice of the 
procedures to be followed were mailed to these 15,000 operators as 
well as being given all the publicity in the papers, and the applications 
have actually been published in the Federal Register. So there has 
been no complaint, as far as I know, on it. 

Senator SmatHers. We will proceed to section 203(c), pseudo- 
private carriage. Mr. Chairman, how has that operated? 

Mr. Tuceuer. There have not been any court decisions on this yet. 
We feel it is going to be helpful in forcing, or keeping people from 
performing for-hire transportation who are really not in the transpor- 
tation business. 

Senator SMaruerRs. Have you brought about any prosecutions by 
reason of the change in the act? Has the Interstate Commerce 
Commission instituted any? 

Mr. Tuaete. I am not sure about that. 

Mr. Murpuy. We have had prosecutions, but I don’t believe we 
can say it was actually a result of the amendment which was to rein- 
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force the previous provisions. We do have two very important cases 
that have been heard—and the examiners have proposed or recom- 
mended a report which has been issued and the matter is now before 
the Commission—that I think are going to Jay the groundwork; if 
there is to be a court attack it will probably come from one or maybe 
both of these two pending cases, because we have conflicting recom- 
mendations by the two different examiners that heard the cases. 

Senator SmaTHERS. Thank you. Now let’s proceed. That finishes 
with the 1958 Transportation Act. We have a number of other laws 
that were passed outside this act which I would like to get a brief 
comment on. 

Public Law 85-50, authorizing the awards of medals of honor for 
acts of heroism performed in connection with motor vehicle accidents 


on the Nation’s highways: 
(The following written comments were supplied for the record on 


Public Law 85-50:) 


ICC StTaTEMENT FOR THE REcORD ON PuB.iic Law 85-50 


S. 1463 (PUBLIC LAW 85-50), SIGNED BY THE PRESIDENT ON JUNE 13, 1957, AUTHORIZING 
AWARDS OF MEDALS OF HONOR FOR ACTS OF HEROISM PERFORMED IN CONNECTION 
WITH MOTOR VEHICLE ACCIDENTS ON THE NATION’S HIGHWAYS 


As enacted in 1905 the Medals of Honor Act pertained only to acts of heroism 
on railroads, and pursuant thereto 70 medals were awarded up to 1957. In that 
year the statute was amended to include acts of heroism performed by persons 
“involving any motor vehicle on the public highways, roads, or streets of the 
United States.” 

Regulations to implement the amendment are contained in President Eisen- 
hower’s Executive Order No. 10765 of April 24, 1958 (23 F.R. 2783). Those regu- 
lations provide, in general, that after due consideration of an application filed with 
this Commission, the Commission shall transmit its recommendation, together 
with a statement of facts in the case, to the Secretary of Commerce, acting for the 
President, for his consideration. Upon approval of the recommendation by the 
Secretary of Commerce, acting for the President, the regulations provide that the 
award of the medal shall be made by the Chairman of the Commission in the 
name of and on behalf of the President. Under section 3 of the Medals of Honor 
Act the Commission’s appropriations are made available for the purpose of carry- 
ing out its provisions. 

Pursuant to the 1957 amendment, applications have been filed on behalf of three 
individuals. One application concerned an incident which occurred prior to 
enactment of the amendment. Consequently, that application could not be enter- 
tained. In other two situations it was found, despite the very commendable 
conduct on the part of the individuals in question, that the particular acts did not 
satisfy the exacting standards of the law. 

The amendment in question was much broader in scope than contemplated by 
the Commission in the recommendation contained in its 1956 annual report; 
namely, that the act of heroism be one ‘‘involving any commercial motor vehicle 
subject to the Commission’s motor-carrier safety regulations.’”’ Under the Com- 
mission’s recommendation, only situations respecting interstate commerce would 
be involved, and those situations would be further restricted to commercial vehicles 
subject to the Commission’s jurisdiction. Under the literal and broad terms of the 
legislation as subsequently enacted, however, an incident solely involving a pri- 
vate automobile on a remote country road, such incident having no relationship to 
the Commission’s jurisdiction over motor carrier safety, could nevertheless be a 
basis for investigation and possible award. 

Practical experience under the railroad provisions of the statute has demon- 
strated the need, before an award can be made, for an on-the-ground investigation 
to be conducted by Commission inspectors. The task of interviewing knowl- 
edgeable individuals, securing sworn statements, making critical photographs, and 
otherwise preparing such a detailed report as will form an adequate basis for an 
award, normally consumes several days. 

At the present time the existence of the law, as applied to motor vehicles, is not 
generally known. Publicity attending an investigation, or an award, could, how- 
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ever, result in other applications being filed. Each, in turn, could cause still 
others to be filed. What the aggregate snowballing effect might be in terms of 
time and expense required for field investigations could constitute a serious prob- 
lem. Apart from that question, the fact remains that any time thus spent by 
inspectors in investigating incidents unrelated, or but tenuously related, to safety, 
the Commission’s regulations, would mean that normal duties must suffer accord- 
ingly. Periodic mechanical road checks and accident investigation: conducted by 
this Commission throughout the country during the last few days have disclosed 
a very disturbing disregard of elemental safety precautions on the part of many 
carriers subject to the Commission’s safety regulations. The resultant safety 
hazard to all who use the highways is all too apparent. In view of the fact that 
the Commission has only 105 motor-carrier safety inspectors to cover the entire 
country, it may be readily understood how important it is that they devote prac- 
tically all of their time and attention directly and continuously to the performance 
of their normal safety duties. 

Another problem arising out of the broad coverage of the 1957 amendment is 
that of the payment of expenses of an award winner and his family of coming to 
Washington for the award ceremony when there is no local sponsor. Applications 
involving acts of heroism on the railroads are regularly sponsored by the railroad 
concerned, and the award winner and his family are brought to Washington at the 
earrier’s expense. No cost to the Commission is involved other than for the medal 
insofar as the ceremonies are concerned. 

Under the youth medals statute (42 U.S.C., sees. 1921-26), which is adminis- 
tered by the Department of Justice, it is understood that the transportation ex- 
penses of award winners and their families to Washington are paid by the Depart- 
ment. In addition, each individual in the party is allowed $15 per day while 
en route. Upon arrival in Washington the party is furnished a limousine for a 
maximum of 3 days with an allowance of $25 each for each of the 3 days. With 
this precedent of a Federal department underwriting the expenses of an award 
winner and his family coming to Washington for an award ceremony, the Commis- 
sion would be placed in an embarrasing position if, upon investigation, it found an 
individual eligible for an award under the 1957 amendment, but had to advise him, 
if he had no local sponsor, that he would have to pay his own expenses to come to 
Washington to receive the award. 

The youth medals statute provides that it shall be the duty of the Department 
of Justice to list in its annual budget request the sum of money necessary to carry 
out the provisions thereof, such sum being authorized in an amount not to exceed 
$5,000 per annum. The number of medals which may be awarded, however, is 
limited to four in any one calendar year. While the Medals of Honor Act provides 
that the Commission’s appropriation shall be available for carrying out the provi- 
sions of that act, we do not believe, in the absence of more specific statutory 
authority or other expression of congressional intent that the Commission’s appro- 
priations could properly be used in this connection for anything other than paying 
for the expenses of investigation and cost of the medal. Even if the Commission’s 
appropriations could properly be used for paying the travel and other expenses of 
the recipient and his family, the aggegate amount of expense involved could 
assume substantial proportions under the broad coverage of the 1957 amendment. 
Under the circumstances, the 1957 amendment to the Medals of Honor Act would 
seem to present a situation within the intendment of the following admonition 
contained in the Report of the Senate Surface Transportation Subcommittee of 
April 30, 1958: 

“The Commission should earnestly examine the Interstate Commerce Act, and 
related acts, and come forward with legislative recommendations which will 
reduce its sphere of action to matters which fundamentally affect transportation. 
There are some activities now required of the Commission which are of no great 
consequence but which take time and effort. This attention could be devoted to 
matters of greater significance.” _ 

It is therefore recommended that the law be amended to restrict its application 
in accordance with the above-quoted excerpt from the Commission’s 1956 annual 
report. 


Public Law 85-99, amending section 4 of the Interstate Commerce 
Act by making it unnecessary to secure the Commission’s prior 
approval with respect to departures from the long-and-short haul 


Principle of that section in the publication of rates over circuitous 
routes equivalent to the going rates over the direct routes of the 








44 STEWARDSHIP OF THE ICC 


same type of carrier when, in the carrier’s opinion, such rates are 
necessary for competitive reasons. How has that operated? 

Mr. WincHeEtu. That has worked very satisfactorily. The rate of 
increase for applications had been stepped up to a rate where it was 
a burden on the carriers and on the Commission. 

For instance, in 1949 there were 817 applications filed and by 1956 
that had grown to 1,622. Each year the number of fourth section 
applications for relief from that section that were being filed with 
the Commission, increased. That was not only a burden on the 
carriers, but the Commission staff also. 

Following the enactment of that law, there was a decided reduction. 
There was approximately a 50-percent reduction in the number of 
fourth-section applications that were filed. In the first half of 1957 
there were 837 applications filed and in the second half of 1957 only 
427 applications were filed. Now I don’t mean to infer by a reduc- 
tion of 50 percent in the number of applications that there was a 
reduction of 50 percent in the workload on the carriers or on the 
Commission, because the more simple cases were involved in the 50 
percent not filed and the more complicated cases were among the 50 
percent that are still being filed. Butit has allowed us to reduce or 
reassign a number of employees on our Fourth Section Board to pro- 
ductive work in other sections of the Bureau of Traffic and that 
includes one Board member, two clerk-stenographers, and four report 
writers. 

At an oral argument on FSA 33656, Mr. Allen M. White, of New 
York City, appearing for all the railroads east of the Mississippi, 
referred to the substantial reduction in the fourth-section applica- 
tions. He said it cost them on the average of $230 to $350 for clerical 
work for processing a fourth-section application, and they had cut the 
number of fourth-section applications by better than 50 percent, and 
they had not received one single complaint from anyone that they 
had been denied a reasonable rate due to the amendment. 

Senator Smatuers. In other words, it has been working satisfac- 
torily, so there will be no occasion to try to amend that. 

Mr. WincHELL. It has worked very well. 

Senator Smaruers. All right. 

Now Public Law 85-124, requiring contract carriers by motor 
vehicle to file with the Commission schedules showing actual rates 
and charges instead of their minimum rates and charges for trans- 
portation services. 

We felt that was a good law, designed to help the public. 

Mr. Hutcuinson. We believe it has, Mr. Chairman. We think it 
is making a contribution to sound transportation in that it allows the 
carriers and shippers to know better what rate is moving the traffic 
and allows the common carriers to meet those rates if they are able 
to, without unduly dissipating their own revenues by going to a 
fictitious, perhaps, minimum schedule. 

Senator Smaruers. Thank you. 

Mr. Chairman, do you have a list of these bills that we have here 
on this green sheet of paper? 

Mr. Tuaaue. No, sir; I haven’t seen that. 

Senator SMaTHERS. Counsel will supply you with one. If it is all 
right with Senators Yarborough and Case, unless they have some 
specific questions they would like to ask with respect to these other 


| 


| 
| 
| 
| 
| 
| 
| 


OQ QW ow aod 








— 


ee | Vw wa wave F 


or 


S- 


he 
fic 
le 


re 


all 
ne 
er 





STEWARDSHIP OF THE ICC 45 


bills, would it be all right if we have you, Mr. Chairman, make us a 
written comment on the rest of the bills, as to how they are working, 
whether or not they should be amended in any respect and give us the 
benefit of your view on each one of these. 

Mr. Tuaaue. Yes, sir. 

Senator Smatuers. If that is satisfactory, then we will thank you 
again, Mr. Commissioners and Mr. Chairman, and you gentlemen of 
the Commission for coming over and giving us the benefit of your 


views. 

The first piece of legislation which we will undertake, and which 
you are going to be ready on is the one with respect to the discon- 
tinuance, which the Senator from New Jersey is so vitally interested in. 

Senator YarBorouGcH. The Commission had recommended, I think, 
virtually all of these. There are two pages of laws passed in1957—58, 
to improve the Interstate Commerce Commission Act and aid you in 
your regulatory duties. I think it is quite a tribute to the chairman 
of this subcommittee that he was able to drive these laws through 
passage in 1957-58, that many of them, because you know there were 
some 25,000 bills introduced and 5,000 passed, so you see what a 
competitive situation we have in Congress also. 

Senator SmatueErs. I will say for the record if it had not been for 
the help of the Senator from Texas and others here, we would not have 
been able to do it. 

We stand adjourned then at this time. 

(Whereupon, at 12:10 p.m. the hearing was adjourned.) 

(The following was submitted for the record:) 


MEMORANDUM 


To: Surface Transportation- Subcommittee. 
From: Frank L. Barton. 

Date: May 19, 1959. 

Subject: Stewardship of ICC. 


Listed below are the amendments to the Interstate Commerce Act and related 
laws passed during the 85th Congress which will be the subject of hearings begin- 
ning May 21. The Interstate Commerce Commission will be the only group to 
_", and will be expected to give an account of its accomplishments under 
these laws: 

1. 8. 3778 (Public Law 85-625) Transportation Act of 1958 (approved by 
President August 12, 1958) includes— 

(a) Guarantee of loan provisions, 

(b) Section 13 amendment respecting proceedings involving intrastate 

rates, fares, and charges, 

(c) New section 13a respecting train discontinuances, 

(d) Amendment to section 15a, rule of ratemaking, 
©) Amendment to section 203(b) (6), agricultural commodity exemptions, 
an 

(f) Amendment to section 203(c), pseudoprivate carriage. 
_ 2. 8. 1463 (Public Law 85-50) signed by the President on June 13, 1957, author- 
izing the awards of medals of honor for acts of heroism performed in connection 
with motor vehicle accidents on the Nation’s highways; 
_ 3. 8. 937 (Public Law 85-99, signed by the President on July 11, 1957) amend- 
Ing section 4 of the Interstate Commerce Act by making it unnecessary to secure 
the Commission’s prior approval with respect to departures from the long-and- 
short-haul principle of that section in the publication of rates over circuitous 
routes equivalent to the going rates over the direct routes of the same type of 


carrier when, in the carrier’s opinion, such rates are necessary for competitive 
reasons ; 
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4. S. 943 (Public Law 85-124, signed by the President on August 13, 1957) 
requiring contract carriers by motor vehicle to file with the Commission schedules 
showing their actual rates and charges instead of their minimum rates and charges 
for transportation services; 

5. 8. 1492 (Public Law 85-135, signed by the President on August 14, 1957) 
increasing penalties for violations of certain safety and other statutes administered 
by the Commission; 

6. H.R. 3775 (Public Law 85-150, signed by the President on August 16, 1957) 
permitting controlled or controlling stockholders of railroads undergoing voluntary 
reorganization under section 20b of the act to register their assents to securities 
modification plans; 

7. 8. 1384 (Public Law 85-163, signed by the President on August 22, 1957) 
revising the definition of contract carrier by motor vehicle, and authorizing the 
Commission to limit the person or persons and the number or class of persons 
for which a contract carrier may perform transportation services without addi- 
tional authority; 

8. 8. 1383 (Public Law 85-176, signed by the President on August 28, 1957) 
providing that the restrictions in section 410(d) of the act on the Commission’s 
authority in passing on applications for freight forwarder permits shall apply 
only to applications filed by freight forwarders controlled by common carriers 
subject to part I of the act; 

9. S. 939 (Public Law 85-249, signed by the President on August 31, 1957) 
providing that copies of all section 22 tenders and quotations for the movement 
of Government traffic shall be submitted to the Commission and be kept open 
for public inspection; 

10. H.R. 3625 (Public Law 85-309, signed by the President on September 7, 
1957) preventing the use of arbitrary stock par values as a means of avoiding 
Commission jurisdiction over the issuance of securities by motor carriers; 

11. S. 1886 (Public Law 85-375 approved by the President on April 11, 1958) 
amending the power brake provisions of the Safety Appliance Acts so as to give 
the Commission authority to prescribe rules, standards, and instructions respecting 
the installation, inspection, maintenance, and repair of power or train brakes; and 

12. S. 377 (Public Law 85-762, approved by the President on August 26, 1958) 
amending sections 16(3), 204a, 308(f), and 406a of the act respecting the statute 
of limitations on actions for recovery of charges and overcharges by carriers and 
shippers respectively, including the U.S. Government. Also amended section 
322 of Transportation Act of 1940 to place a 3-year period of limitation on time 
within which Government may make deductions for prior overpayments from 
subsequent amounts due carriers. 


NoTeE.—Items 1, 3, and 4, were covered in oral testimony before the subcommittee. Items 2, 5-12 are 
covered in written comments submitted to the subcommittee. 


INTERSTATE COMMERCE COMMISSION, 
Washington, D.C., June 3, 1959. 
Hon. Grorce A. SMATHERS, 
Chairman, Surface Transportation Subcommittee, Committee on Interstate and For- 
eign Commerce, U.S. Senate, Washington, D.C. 

Dear CHAIRMAN SMaATHERS: At the close of the hearing before your subcom- 
mittee on May 21, 1959, on the Commission’s administration of new laws enacted 
during the 85th Congress, you asked that a written statement be submitted for 
the record on those subjects not covered by oral testimony. In response to your 
request there is transmitted herewith a statement on items 5 through 12 as listed 
on the memorandum addressed to the subcommittee by Mr. Frank Barton, dated 
May 19, 1959, entitled “Stewardship of ICC.’”’ In addition, I have taken the 
liberty of expanding somewhat on the oral testimony given on item No. 2 relating 
to Public Law 85-50 which amended the Medals of Honor Act so as to include 
acts of heroism performed in connection with motor vehicle accidents on the 
Nation’s highways. 

Other information and material requested for the record by the subcommittee 
will be submitted as soon as possible. 

Sincerely yours, 
KENNETH H. Tuacuie, Chairman. 
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Item 5: S. 1492 (Public Law 85-135, signed by the President on August 14, 1957) 


increasing penalties for violation: of certain safety and other statutes ad- 
minstered by the Commission. 


Under Public Law 85-135, the penalty provisions of the Safety Appliance Acts 
were increased from $100 to $250 for each violation, the minimum penalty for 
each violation of the Hours of Service Act was increased from $100 to $200, and 
the penalty for each violation of the Locomotive Inspection Act was increased 
from $100 to $250. In addition, the penalty provisions of section 222(a) and 
222(c) of part II of the Interstate Commerce Act, which relates primarily to motor 
carrier regulation, were amended to provide minimum, and in some instances 
increased, penalties for violations of that part. Neither of these sections had 
previously contained provisions for minimum penalties. 

The penalty provisions in section 222(a), which applies to such violations as 
unauthorized operations and violations of motor carrier safety and hours of 
service regulations, were amended to provide penalties of not less than $100 nor 
more than $500 for the first offense and not less than $200 nor more than $500 
for any subsequent offense. Prior thereto such violations were subject to maxi- 
mum fines of $100 for the first offense and $500 for subsequent offenses. The 
penalty provisions in section 222(c), which relates to such violations as rate 
concessions, rebates, and fraudulent seeking to evade regulation, were changed to 
provide penalties of not less than $200 nor more than $500 for the first offense, 
and not less than $250 nor more than $2,000 for any subsequent offense. Prior to 
the amendment such violations were subject to a maximum fine of $500 for the 
first offense and $2,000 for subsequent offenses. 

The Commission’s recommendation to increase the penalty provisions of these 
statutes was based on changed economic conditions and the tendency which had 
developed on the part of some carriers and persons of balancing the cost of com- 
pliance against the cost of noncompliance with the law, and also because of the 
tendency of some courts to impose only nominal fines where no minimum penalties 
were provided. The increases utlimately enacted were, in general, about one-half 
of the amounts recommended by the Commission. 

Since the changed penalty provisions are applicable to offenses occurring after 
August 14, 1957, it is somewhat too early to evaluate the full impact thereof. 
There are indications, however, that the increases are having a deterrent effect. 
The Commission’s records, for example, show a substantial decline in the number 
of violations of the Safety Appliance Acts and the hours-of-service law following 
the enactment of Public Law 85-135. A substantial decline is also shown in the 
number of locomotives ordered out of service as not being in serviceable condition 
by the Commission’s inspectors during the year following the increase made in the 
penalty provisions of the Locomotive Inspection Act. It is believed that such 
decline in violations and in the number of unserviceable locomotives may be 
attributed in part, at least, to the deterrent effect of the increased penalty pro- 
visions. 

For the reasons stated above, the effect of the increased penalty provisions in 
sections 222(a) and 222(c) are also somewhat inconclusive. During the first 9 
months following August 14, 1957, for example, the concluded cases were concerned 
largely with offenses occuring prior to that date. For the next 6 months the 
concluded cases were about equally divided between those involving charges 
occurring prior to the effective date of the changed penalty provisions and those 
occurring after that date. Frequently a charge contained individual counts of 
each type. It has only been during the last 5 months that the cases have dealt 
almost entirely with offenses occurring subsequent to August 14, 1957. It may be 
stated without reservation, however, that a notable improvement has taken place as 
a result of the enactment of the provisions for minimum penalties. Nominal fines 
of $1 or $5 for each offense are becoming a thing of the past. Even in cases where 
the new minimum penalty provision was not applicable, the courts have recognized 
the congressional purpose in making the change and have imposed more realistic 
penalties. Thus, the purposes of the changed penalty provisions are definitely 
being realized in at least one area. 


Item 6: H.R. 3775 (Public Law 85-150, signed by the President on Aug. 16, 1957) 
permitting controlled or controlling stockholders of railroads undergoing 
voluntary reorganization under section 20b of the act to register their assets 
to securities modification plans. 

Section 20b of the Interstate Commerce Act, the so-called Mahaffie Act, pro- 
vides machinery for the voluntary modification or alteration of a railroad’s out- 
standing securities in proper cases, thereby making possible the avoidance of the 
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delays and heavy expenses normally incident to reorganization proceeding under 
section 77 of the Bankruptcy Act. 

Public Law 85-150 amended section 20b in several respects as recommended by 
the Commission as a result of its experience thereunder since the date of original 
enactment in 1948. Probably the most important of these amendments was that 
designed to permit controlling or controlled stockholders of a railroad involved in 
a section 20b proceeding to assent to a plan of securities modification. Other 
amendments were for the most part of a technical or clarifying nature with respect 
to the classification of securities, the solicitation of assents of affected security 
holders, and the designation of depositaries to receive assents and certify the results 
of the submission of proposed plans to affected security holders. 

One application under section 20b was pending before the Commission at the 
time Public Law 85-150 was enacted. That proceeding has been terminated and 
the plan of modification therein authorized has been made effective. There was no 
issue involved in that proceeding respecting the right of controlled or controlling 
stockholders to vote on the proposed plan. Although the questions were not 
raised, the amendments did serve to clarify and make certain the Commission’s 
authority respecting the classification of affected securities for voting purposes and 
with respect to the designation of a depositary. No further applications have been 
filed under section 20b, and the Commission has not therefore had an opportunity 
to realize the full beneficial effects of these changes in the law. 


Item 7: S. 1384 (Public Law 85-163, signed by the President on August 22, 1957) 
revising the definition of contract carrier by motor vehicle, and authorizing 
the Commission to limit the person or persons and the number or class of 
persons for which a contract carrier may perform transportation services 
without additional authority 


Public Law 85-163 was enacted by the Congress following a recommendation 
by the Commission that the definition of contract carrier by motor vehicle and 
certain other provisions relating to motor contract carriers in part II of the 
Interstate Commerce Act be revised and amended to enable the Commission to 
give greater effect to the congressional purpose of making a distinction between 
common and contract carriers by motor vehicle. Under the new law the defini- 
tion of ‘‘contract carrier by motor vehicle” in section 203(a)(15) was revised to 
define such carriers as those which do not come within the definition of common 
carrier by motor vehicle and which under continuing contracts with one person 
or a limited number of persons either (a) furnish transportation services through 
the assignment of motor vehicles for a continuing period of time to the exclusive 
use of each person served or (b) furnish transportation services designed to meet 
the distinct need of each individual customer. The new law also amended sec- 
tion 209(b) to provide that in determining whether the issuance of a permit will 
be consistent with the public interest and the national transportation policy, the 
Commission shall consider the number of shippers to be served by the applicant, 
the nature of the service proposed, the effect which granting the application will 
have upon the services of protesting carriers, and the effect which denial thereof 
would have upon the applicant or its shipper, or both, and the changing character 
of the shippers requirements. 

In addition, Public Law 85-163 added a new subsection (c) to section 212 of 
the act requiring the Commission to examine within 180 days each outstanding 
permit and to institute a proceeding either upon its own initiative, or upon 
application of a permit holder actually in operation, or upon complaint of an 
interested party, and after notice and hearing revoke a permit and issue in its 
place a common carrier certificate where it was found that such carrier did not 
meet the new definition, that its operations were those of a common carrier, 
and its operations were otherwise lawful. This amendment further provided 
that certificates so issued shall authorize the transportation as a common carrier, 
of the same commodities between the same points or within the same territory 
as authorized in the permit. 

At the time these amendments were enacted there were about 2,600 contract 
carriers holding permits which had to be examined. The Commission directed 
a questionnaire to each of the contract carriers requiring information sufficient 
to determine whether an investigation should be instituted. Upon consideration 
of the responses to these questionnaires and other data on file with the Com- 
mission, it was decided that approximately 2,000 of the 2,600 such carriers were 
contract carriers within the revised definition, and the permit holders were 
advised that the Commission did not intend to institute an investigation under 
section 212(c) with respect to their operations. Notice of such action by the 
Commission was given to competing carriers by publication in the Federal 





] 
( 
‘ 
1 
1 
f 
] 








re 


STEWARDSHIP OF THE ICC 49 


Register in order to afford them an opportunity to file complaints looking to a 
change » the status of any of these permit holders. Only one such complaint 
was filed. 

Investigations were instituted to determined whether the permits of 313 
carriers should be revoked and certificates issued in their place. Applications 
to convert from contract to common carrier status were filed by 417 carriers. 
Notice of the filing of such applications was given by publication in the Federal 
Register and 30 days allowed for the filing of protests. Through the discon- 
tinuance of some investigations and the effectiveness of recommended orders, the 
731 proceedings instituted under section 212(c) have been reduced to 436. 

Certain basic issues presented in the conversion cases are yet to be decided. 
These issues were the subject of oral argument before the full Commission in 10 
cases and the Commission’s decision will establish precedents for the future. 
These pilot cases are now under active consideration and a decision is expected 
in the near future. 

In order to provide immediately for the performance of needed services by 
applicants who had proven that the proposed service would be consistent with the 

ublic interest and the national transportation policy, the Commission did not 
withhold the issuance of operating authority until the applicant’s status as a 
contract carrier could be determined. Instead, interim permits were issued in 
which the Commission reserved the right to convert to common carrier certificates 
in the event it should be ultimately found that the applicant is a common carrier 
rather than a contract carrier. 

There has been no complaint with respect to the procedure and manner in 
which the Commission has been handling his matter under the amendments. 


Item 8: 8. 1383 (Public Law 85-176, signed by the President on August 28, 1957) 
providing that the restrictions in section 410(d) of the act on the Commis- 
sion’s authority in passing on applications for freight forwarder permits shall 
apply only to applications filed by freight forwarders controlled by common 
carriers subject to part I of the act 

Prior to the enactment of Public Law 85-176 the Commission was prohibite1 
from denying an application for authority to engage in proposed freight forwarder 
service solely on the ground that the existing forwarder service is adequate. As 
amended the prohibition applies only to applications filed by corporations con- 
trolled by, or under common control with, a common carrier subject to part I of 
the act. 

This amendment differs substantially from that recommended by the Commis- 
sion to require future applicants for freight forwarder authority to obtain a certifi- 
cate of public convenience and necessity instead of a permit as a prerequisite to 
engaging in forwarding service. It does, however, represent a step in the right 
direction by removing the restriction on the Commission’s power to decide 
freight forwarder applications on the grounds of the principal issues involved. 
In several cases decided subsequent to the enactment of the amendment, the 
Commission after consideration of all of the evidence, including that of protesting 
freight forwarders respecting the availability of existing services, has denied re- 
quests for permits for additional freight forwarder operating rights on the ground 
that the applicants had failed to establish that the proposed services would be 
consistent with the public interest and the national transportation policy. In one 
pending proceeding the effect of the amendment is directly in issue. 

It may be some time yet, however, before the effects of the amendment become 
fully apparent. 


Item 9: S. 939 (Public Law 85-249, signed by the President on August 31, 1957) 
providing that copies of all section 22 tenders and quotations for the move- 
ment of Government traffic shall be sumitted to the Commission and kept 
open for public inspection 

Public Law 85-249 amended section 22 of the Interstate Commerce Act to 
require, among other things, that all quotations or tenders of rates, fares, or charges 
for the transportation, storage or handling of property for the U.S. Government, 
or any agency or department thereof, including quotations or tenders for retro- 
active application whether negotiated or renegotiated after the services have been 
performed, shall be in writing or confirmed in writing and copy thereof submitted 
to the Commission, for public inspection, by the carrier or carriers offering such 
tenders or quotations in the manner specified by the Commission. Submittal of 
such quotations or tenders to the Commission are required by the amendment to 
be made concurrently with the submission thereof to the agency or department 
for whose account they are offered or for which the proposed services are to be 
rendered. Submission to the Commission, however, is nct required when such 
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tender or quotation involves information the disclosure of which would endanger 
the national security. ; 

During the period November 1957 through April 1959, the following quotations 
and amendments were filed with the Commission: 
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Quotations |Amendments Total 

I OI i cdequsnchnabata re icsien haqntmacniner 277 130 407 
TiC aia Akase een Kaweieen hanes =amaee 17, 575 5, 497 23, 072 
Motor passenger- - --- Peta eh stn eeeeasac ele pace Sanas 41 5 46 
PIG eh Leet k6 oes ob the eeeedinaw as eccctuhe veesnaces 2, 483 3, 510 5, 993 
SBR) DORIQOEO pes occ 2-42 52sec enccnns ee 1, 940 2, 526 4, 466 
Water (including pipelines) -__----_- al RR ae are 151 216 367 

iis cette cab aecusisa el patie eee, | 22, 467 11, 884 34, 351 





In September and October of 1957, carriers of all types coming within the pro- 
visions of section 22 filed 804 quotations, making a grand total of 35,155 quotations 
and amendments filed by such carriers during the period September 1957 through 
April 1959. 

The quotations and amendments so filed with the Commission are examined 
daily by five watching services, among which are the American Trucking Associa- 
tion, the Western Traffic Association Executive Committee, and the Traffic 
World. In addition, each day, six to eight members of the general public examine 
or make inquiries concerning the filings. About 10 inquiries by telephone are also 
received each day regarding such filings. 

A limited number of complaints have been received that the carriers are not 
submitting copies of quotations to the Commission concurrently with submission 
to the Government agencies or departments concerned. These matters have been 
directed to the attention of the carriers for the purpose of obtaining strict com- 
pliance with the law and the Commission’s regulations governing such filings, 

While the provisions of Public Law 85-249 differ substantially from the Com- 
mission’s recommendation that section 22 be amended to make the provisions 
thereof permitting the performance of transportation services for Federal, State, 
and municipal governments free or reduced rates applicable only during time of 
war or national emergency, it has served the purpose of providing a central point 
where shippers, and competing carriers of the same or competing modes ef trans- 
portation, may readily determine what tenders or quotations are being submitted 
to the various Federal departments or agencies under section 22 for the movement 
of their traffic. 


Item 10: H.R. 3625 (Public Law 85-309, signed by the President on September 7, 
1957) preventing the use of arbitrary stock par values as a means of avoiding 
Commission jurisdiction over the issuance of securities by motor carriers 

Public Law 85-309, enacted upon the Commission’s recommendation, amended 
section 214 of the Interstate Commerce Act to prevent the use of arbitrary stock 
par value to evade the Commission’s jurisdiction under section 20a over the 
issuance of securities by certain motor carriers or their assumption of obligation 
with respect to the securities of others. 

Prior to this amendment, in determining whether or not a motor carrier was 
within the $1 million exemption provided in section 214, stock outstanding and 
to be issued was computed at the assigned par value, regardless of the actual or 
market value thereof. Thus, it was possible for a motor carrier to issue and sell 
stock commanding a market price of several million dollars without securing the 
authority of the Commission, as contemplated by section 214, through the simple 
expedient of assigning a nominal par value to the stock. This is no longer pos- 
sible since the amendment will prevent deliberate evasion of the Commission’s 
jurisdiction in the manner indicated. 

Since the enactment of the amendment there have been three cases decided 
under section 214 in which the Commission had jurisdiction over the issuance of 
securities, but which it would not have had in the absence of the amendment. 


Item 11:8. 1386 (Public Law 85-375, approved by the President on Apr. 11, 1958) 
amending the power brake provisions of the Safety Appliance Acts so as to 
give the Commission authority to prescribe rules, standards, and instructions 
respecting the installation, inspection, maintenance, and repair of power or 
train brakes. 

Public Law 85-375 was enacted upon the Commission’s recommendation that it 
be given authority to prescribe rules, standards, and instructions for the installa- 
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tion, inspection, maintenance, and repair of power or train brakes. As required 
by the new law, the Commission, within 120 days, adopted and put into effect 
the current rules, standards, and instructions of the Association of American 
Railroads. The rules were adopted on May 1, 1958, effective August 9, 1959 
(docket No. 32406, 49 C.F.R. 132.10 to 132.17). They are subject to change by 
the Commission after a hearing. 

Prior to the enactment of this amendment, each railroad was free to adopt, 
amend, or disregard the AAR rules in whole or in part. Some railroads had 
adopted standards equal to or more exacting than the association’s code, while 
the rules adopted by others did not even meet the minimum requirements. 
However, even among those railroads which had adopted the association’s code, 
there was widespread noncompliance, particularly with respect to train brake 
inspections. 

While it is still somewhat too early for all of the beneficial effects of this legisla- 
tion to be fully realized, reports from the field indicate that there has been a 
gradual but decided improvement in the condition of airbrakes on freight cars. 
Some carriers which, prior to the enactment of this amendment, had shown little 
inclination to comply with the AAR code, are now vigorously enforcing compliance 
with the new law. In order to assure compliance, some of the carriers have insti- 
tuted training programs to instruct their employees with respect to maintenance 
and testing procedures. Prior to the amendment, 20 to 25 cars out of 100 in- 
spected were found to have excessive piston travel, whereas today this condition 
is found to exist in 5 or less cars per 100 inspected. 

These positive improvements have undoubtedly been due in large measure to 
the enactment of Public Law 85-375. 


Item 12: 8. 377 (Public Law 85-762, approved by the President on Aug. 26, 1958) 
amending sections 16(3), 204a, 308(f), and 406a of the act respecting the 
statute of limitations on actions for recovery of charges and overcharges by 
carriers and shippers, respectively, including the U.S. Government. Also 
amended section 322 of the Transportation Act of 1940 to place a 3-year 
period of limitation on time within which Government may make deductions 
for prior overpayments from subsequent amounts due carriers. 


Paragraph (i) of section 16(3) of the Interstate Commerce Act, as amended by 
Public Law 85-762, provides that the provisions of paragraph 3, limiting to 3 
years the period within which actions at law or before the Commission may be 
brought, shall extend to and embrace all transportation of property or passengers 
for or on behalf of the United States in connection with any action brought before 
the Commission or any court by or against carriers subject to part I of the act; 
provided, that with respect to such shipments for or on behalf of the United 
States, the periods of limitation are extended to include 3 years from the date of 
(a) payment of charges for the transportation concerned, or (b) subsequent refund 
for overpayment of such charges, or (c) deduction made under section 322 of the 
Transportation Act of 1940, whichever is later. Public Law 85-762 made similar 
changes in sections 204a, 308(f), and 406a of the act. 

Public Law 85-762 also amended section 322 of the Transportation Act of 1940, 
which provides, among other things, that the Government shall pay the trans- 
portation bills of common carriers upon presentation thereof and prior to audit, 
with the right reserved to the Government to deduct the amount of any over- 

ayment to a carrier from any amount subsequently found to be due such carrier. 

here was no limitation on the time within which such deduction could be made. 
Under this amendment such deduction is required to be made, except in time of 
war, within 3 years from the time of payment of the bills. 

These amendments settled a longstanding controversy as to whether the Fed- 
eral government was subject to the statutes of limitation in the Interstate Com- 
merce Act. They also serve to make more uniform the period for the recovery 
of overcharges and undercharges on both private and Government shipments. 
In addition, they tend to prevent undue and unreasonable delays in the submission 
of controversies to the Commission and to the courts involving disputes between 
the Government and the carriers arising under the Interstate Commerce Act. 

Several recently filed proceedings are pending before the Commission which 
concern shipments made for or on behalf of the United States. In none of them 
has any question been raised as to the meaning of the new provisions. No diffi- 
culty is anticipated in the application of these new provisions. 
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